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AKTyaJ'IbHOCTb TEMbl  HEOAHO3HAYHOCTU
NCMNONb30BaHNst MOHATUN «OBpPEMEHEHNE»
N «OrpaHnyeHne» B 3aKOHOAATENbCTBE: NPO6neMbI 1
nyTN NX peLleHnst obycnosneHa TEM, YTO COBPEMEH-
HbIll MMYLLECTBEHHbIN 0B0POT, 0COBEHHO B cdhepe
HEeOBV>KMMOCTU, MOCTPOEH Ha pa3HO0bpasHbIX orpa-
HUYEHUSAX N OOPEMEHEHUSAX NpaBa COBCTBEHHOCTH,
HaNpsAMYyHO BAVSIOLNX HA BO3MOXHOCTb pacrnops-
XKEHMS UMYLLECTBOM U ero cTtommocTb. LLinpokoe
NPVUMEHEHNE NMNOTEKN, apeHAbl, CEPBUTYTOB, PEHTHI,
a Takxke nybnmMYHbIX OrpaHNYeHNn NPUBOAUT K KOH-
hnvkKTam MHTEPECOB COOCTBEHHMKOB, KPEQUTOPOB,
rocyoapcTsa 1 TPETbUX WL, YTO YyCUIMBaeT HEOOXO-
OVIMOCTb TEOPETUYECKOINO OCMbBIC/IEHUS N COBEP-
LLIEHCTBOBaHNS MpPaBOBOro peryamposaHus. [Ons
TOro, 4To6bl Pas3obparbCcs N3-3a Yero BO3HNKAET He
COOTBETCTBMU B TEPMUHOMOIMNW «OrPaHNYeHns» U
«OBpPEMEHEHUSA» PACCMOTPMM HOPMAaTMBHO MpPaBo-
BYytO 6agy.

B peincteylowen pepakuun [paxgaHCKoro
kopekca Poccuinckon ®epepaumu (nanee - 'K PO), a
nMeHHO B ctatbe 131 P P® go cux nop ykasaHbl
JIMWb OrpaHNYeHnst BELUHbIX MpPaB Ha HeOBWKu-
MOCTb, KOTOPble NoAnexaT rocyaapCTBeHHOW peru-
ctpauun [1]. CnoBo «OBpeMeHeHnEe» B LUTUPYEMON
cTaTtbe He BcTpevaetcs. OgHako B ctatebe 8.1 TK PO,
KoTopyto BeBenn B 2013 rogy 4eTko nponucaHo: B
clny4asx, KOTopble NpeayCcMOTPEHbl 3aKOHOM, FOCy-
OAapCTBEHHOW perncrpauum nogiexar npasa, KOTo-
pble 3aKPEnsaT, YTO OOBLEKT MPUHAOEXUT KOH-
KPETHOMY YENIOBEKY, OrpaHMyeHnst TakuMx Mpas, a
Takke 0bpeMeHeHNst UMyLLEeCTBa (Un NpaB Ha UMy-
wecTBo) [5].

MMony4yaeTcs, 4TO perucTpupoBaTb HY>KHO U
orpaHu4eHnsi, n obpemeHeHus. lNMpyn 3TOM CRIOBO
«OrpaHnYeHne» 06bI4HO MNPUBA3LIBAIOT MMEHHO K
npasam, a BOT «0OpEMEHEHNE» MOXKET OTHOCUTBLCS U
K CamMmOMy MMYLLECTBY, 1 K NpaBy Ha Hero. dta oBou-
CTBEHHOCTb TepMMHA «OOpEMEHEHME» TAHETCA
Yepes3 BeCb [PpaOaHCKUN KOJEKC N Yepe3 MHOXe-
CTBO Opyrux 3aKOHOB. Ecnv oTKpbITh cam paxkaaH-
ckun Kogekc P®, To 06 obpemeHeHnn nmyLlecTsa
ynomunHatot ctatbun 209, 274, 275, 276, 277, 3421,
149, 149.2, 460, 586, 604, 704, 926.6, 1019, a 06
obpeMeEHEHUN NPaB Ha UMYLLECTBO - Yy>XKe Apyrue:
149.2, 345, 674, 700, 1138.

Tenepb BO3bMEM 3akOH O rOCYOapCTBEHHON
perncTpauun Hegswxmmoctn (B pegakuum 2015
roga) [6]. Tam NoyTy BE3AE CTOUT yCTONUMBAs CBA3KA:
«OrpaHn4yeHne npaea n obpemMeHeHe HEOBMKMOIO
nmyLlectea». CnoBo «0bpeMeHeHne» NnoyTn Bcerga
OTHOCUTCA WMEHHO K HEeOBWXUMOCTU WM K eé
oTheNbHbIM BugaM. Ho npm aTom B cTatbe 26 Tpu
pasa nogpsn roBOPUTCSA O PerncTpauumn orpaHuye-
HUSA UM 0bpeMeHeHNst NpaBa 6e3 NPUBSA3KN K UMY-
LLecTBY.

3eMenbHbIl Kogeke Poccuinckon depepaunn
xaotu4eH. O6 obpemMeHeHNn 3eMeSbHbIX Yy4acTKOB

roBOpPUTCSA B OFPOMHOM Konun4ectse ctaTein: 11.6,
23, 37, 39.27, 39.29, 39.43, 39.46, 39.47, 39.48,
39.50, 48, 56.6, 56.12. A BoT B cTtatbax 11.8, 11.9,
39.25, 39.42, 39.43, 56.5 orpaHn4eHnss n obpemeHe-
HUS y>)KE NpupaBHMBAKOTCA W paccMmaTpuBatoTcs
VMEHHO KaK XapakKTepUCTUKU NpaBs Ha NMyLLecTBo. B
cTatbsx 23 n 37 orpaHn4YeHnsa NCMob30BaHNs 3eMNn
Ha3bIBaAlOTCS OCOOON XapakTEePUCTUKON CaMoro
ydacTka [2].

3akoH 06 nnoteke Ne 102-®3 ot 1998 roga B
OCHOBHOM TPaKTyeT OOpEMEHEHMEe KaK CBOWCTBO
nmyLecTea. O4yeHb 4acTo BCTpevaeTcs ppasa «Mmy-
wecTBo, obpemMeHEHHOe nnotekon» (ctatbn 11, 13,
14, 20, 22, 33, 40). Ho gaxxe Tam nHorga BCTpeya-
eTca obpemMeHeHue npaea (cT. 20, 24, 77.1) [7].

B XXunnwHom kopgekce P® B 3aBUCKMMOCTU OT
06beKTa MCNoSb3YTCS PasnyHble POPMYNINPOBKM.
[Mpo >nnoe nomelleHWe roBOPUTCA criegytoLlee: -
«orpaHmnyeHne (obpemeHeHne) npasa COOBCTBEHHO-
CTU Ha >XWU0e MOMeLLeHNe», B TO BPEMS Kak Ans
3EMeNIbHOro yyacTka yCTaHOBJIEHO MOHSATUE «0bpe-
MEHEHNE 3eMeNIbHOro y4acTka». OTOT NpuUMep yKa-
3bIBAET Ha TO, YTO B MEPBOM Cly4ae pedb UaeT o6
obpeMeHeHUN NpaBa, a BO BTOPOM Y>Xe Hernocpen-
CTBEHHO 0b6bekTa [4].

[papocTpouTenbHbIN  KOOEKC — onpenenser
3eMeSbHbIN YH4aCTOK Kak OObEeKT, Ha KOTOPbIV MOryT
HaNoXuTb obpemMeHeHus. pu 3TOM, B OTHOLLEHUN
OpYyrnx O6bLEKTOB HEABMXKMMOCTM KOOEKC paccMma-
TpBaeT OOPEMEHEHNS YyXe HEMOCPELCTBEHHO
npaesa cobcTBeHHOCTM [3].

Mo>xHO 6bIn0 6bl MPOAOMKaTbL ITOT pasbop
eLé [onro, HO U Tak y>Ke BUOHO: Y 3aKoHoaaTeNst HeT
eanHomn, YETKOM No3nuunn.

[Npn BHUMATENBHOM aHann3e HOpPM, pPeryampy-
IOWNMX OOPEMEHEHUS HEOBVKMMOIO UMYLLLECTBA,
OTYETIMBO MPOCNEXMBAETCA OTCYTCTBUE €OUHOO-
OpasHoro nopgxoda B 3akOHOZATENbHbIX akTax K
COOTHOLLEHMIO MOHATUI «OrpaHnyeHne» 1 «obpeme-
HEHUe».

Ecnn roBopnTb O COBPEMEHHOM COCTOSIHUU
NpPaBoBOro PEryiMpoBaHns, TO MOXXHO BblOeNnTb
HECKOJIbKO KJTHOHYEBbIX MOMEHTOB.

Bo-nepBbix, 3aKoHOQATENb CO3HATENBHO OTKa-
3a5csa OT MpPenoCTaBNEHUs nerasibHOro onpepene-
HUS orpaHnyeHnin (obpemeHeHnin). B gelicTByowem
depepanbHoM 3akoHe «O rocymapCTBEHHOW perun-
CTpauun HegBMXXUMOCTU», B oTnn4dme ot degeparsnb-
HOro 3akoHa ot 21 nons 1997 r. Ne 122-93 «O rocy-
OApCTBEHHOW peructpauuy npa.B Ha HEABUKMMOE
VMYLLIECTBO U CAENOK C HUM», Y>)KE HE COOEPXXUTCS
Takoro onpegeneHnsa. C OQHOM CTOPOHbI, 3TO
JIOrNYHO: 3a4eM NOBTOPSATb B CreunasibHOM 3aKoHe
TO, YTO AO/MKHO ObITb MPOMMCAHO B MAaBHOM LOKY-
MEHTE, a MMeHHO [pakgaHCKOM Kopekce. B Takom
cnyyae 3akoHogaTenu nsberatot gybnmposaHus. Ho,
C ApYron CTOPOHbI, TaKOW Luar HaBOAUT Ha MbICHb,
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YTO OHU XOTAT PA3AENUTb NOHATUS «OrPaHNYEHNS» U
«OBPEMEHEHUSA», @ HE CHUTAIOT X OOHUM N TEM XKE
Kak paHblle. MoXHO cuyuTaTb, YTO 3akOHOAaTesb
cMmeHnn nogxopa [9, C.129-133].

Bo-BTOpbIX, Nofy4una pas3sutme paHee OTMe-
YeHHas B NnTepaType TeHOEHLUNMs, 3aKo4varoLLasncs,
B 4aCTHOCTU, B TOM, YTO TEPMUH «OBPEMEHEHME>
NPEUMYLLLECTBEHHO OTHOCUTCS K CaMOl HeOBVXU-
MO BELLM (MMYLLECTBY), a «OrpaHn4yeHne» — K cyob-
E€KTUBHbIM NMpaBam Ha Hee. DTO pa3fefieHne Tenepb
NPsIMO NPONMCaHo B 3aKOHE - B cTaTbe 8.1 MpaxkaaH-
CcKoro kogekca P® mn B 3akoHe 0 perucTpauuu.
Y106kl MOHATL, YTO MMEHHO O3HAYalOT 3TN NPABOBbLIE
HOPMbI, B MEPBYIO 04epPEdb HY>KHO CMOTPETb Ha UX
NPSIMON TEKCT. 3aKoHOOATENbCTBO O permcrpauyum
npas Ha HEOBWKUMOCTb — 3TO OCHOBa BCEX NpaBul,
KacarLmxca HeABKNUMOCTU. O3TOMY MMEHHO OHO
ABMISIETCA [NaBHbIM OPUEHTUPOM LA MOHMMaHWSA
BCEX KJIIOYEBbIX TEPMUHOB, KOTOPbIE B 3TUX NpaBu-
flax ncnonb3yTcda. VI ogHO 13 Takux BadKHeMLnX
MOHATUI - Kak pa3 «0bpemeHeHune» [9, C.129-133].

OyeHb OTYET/IMBO BMAHO [aAHHYK MyTaHuLy
MeXay MOHATUAMU «OrpaHuyeHne» N «obpemeHe-
HMe» npasBa COOCTBEHHOCTW B CyneOHON npakTuke.
Kak npuvmep npuBemy [ABa MOXOXMX MexaHu3ma:
0COoObble YCNOBUS NCMOJIb30BAHNS 3EMESNbHbIX Y4acT-
KOB B 30Hax C 0COObIMM YCNOBUSIMA UCMONIb30BaHUS
Tepputopuin (BOYUT Hanpumep, B OXPaHHbIX 30HaX)
1 ny6nnyHbln cepButyT. Ob6a 3TUX UHCTPYMEHTA He
MOXOXXM Ha OBbIYHBINA (HaCTHBIN) CEPBUTYT Mo CT. 274
K P®. B yacTHOM cepBUTYTE OOMH Y4aCTOK «Chy-
XKUT» OPYrOMy, U OHW MpuHagiexar pasHbiM Bna-
penbuam. 30echb )Ke Takoro HET: OrpaHuYeHnst BBO-
OATCA MO 3aKOHY WM PELUeHU0 BracTel, YToObl
3aWUTUTb NHTEPECHI 06LEeCTBa U rocygapctsa B
LienioM, a He OT KOHKpeTHoro cocena. CoBCTBEHHMK
3eMN BbIHY>XXOEH TepneTb 3T CTECHEHWs He3aBu-
CUMO OT CBOEro >XenaHus. MNMogobHyto CnoXXusLue-
toca cutyaumo pasbupan BepxosHbii Cyg PO B
2024 rogy. B Hosibpe 2020 roga agMuHUCTpaumst
CBOVMIM MOCTaHOBJIEHNEM YCTaHOBWUAA MyOnANYHbINA
cepBuTyT Ha 10 NeT Ha 4acTb yyYacTka CenbXxo3Ha-
3Ha4yeHnss (0COoBO0 LEHHbIE MPOAYKTUBHbIE YrOAbs).
Llenbto agMmHucTpaums 6bina - obecnednTb Npoxon
1 npoesa. Bnageney yyactka ocnapvsan a1o peLle-
Hne. CygebHasa Konmnernss No 9KOHOMUYECKUM Cro-
pam BC P® B cBOMX pasbsCHEHUSAX MOQYEPKHyna:
Ny6AMYHBIN CEPBUTYT ourLmanbHO pPeErMcTprupyeTcs
B EMPH kak obpemeHeHne npasa COOCTBEHHOCTWU.
Ho, no cytu, oH paboTaeT Kak orpaHMyeHne Ncnosb-
30BaHMsA 3eMM B MHTepecax oO6LiecTBa - OYeHb
MOXOXKE Ha PEXXNM OXPaHHbIX 30H unu gpyrux 30YUT
(HanpuMep, BOKPYT NIMHENHbIX 0OBHEKTOB) [8].

Mexxay 3T OByMs MexaHu3Mammn ecTb obLume
KPUTEPUN: HET «COCEACKOr0o» OTHOLUEHUS MeXay
y4acTkamu, OrpaHnyeHne BBOAUTCS NPUHYANTENBHO,
no Ny6anyHbIM Npasunam. VIx uenm 4acTo nepeceka-

IOTCA: OOCTYM K Y4YacTKy, npoesn TEXHUKW (B TOM
yucne ong NPOTUBOMOXKAPHBIX HYXXA, UM 06CIy>Xu-
BaHUs MHQPacTpykTypbl). OXpaHHble 30HbI 4Yalle
NPOCTO 3anpeLLatoT Uan OrPaHNYMBaKOT ONpenenéx-
Hble OeNCTBUS (MaCCUBHBIN pexkM). Ho Ha npakTuke
3TV MexaHM3Mbl MOryT aybnmpoBaTb gpyr Apyra, 4To
CO34aET NyTaHuLy B TEPMUHAX Y MPUMEHEHUN HOPM.
M3-3a Takoro nepecevyeHns uenen U nNocnegcTsuin
BO3HMKAET PUCK, YTO MWHCTUTYTbl OyayT cCMeLu-
BaTbCsA WM MOOMEHSATb Opyr gpyra. 9710 Tpebyer
6onee YETKOro pasrpaHUYeHnst B TEOpUU rnpasa u B
3aKoHax.

B pokTpuHe aTOMy BOMPOCY TakxXe yaensieTca
3HaYUTENBHOE BHUMAaHWE, MOCKONIbKY OH 3aTparu-
BaeT (pyHOaMeHTaslbHble acneKTbl BELLHOro npasa.
CyLLEeCTBYET MHOXXECTBO Pa3/iN4YHbIX TOYEK 3PEHMS
Kak cpemu npepcraBuTeneil obLien Teopun npasa,
Tak M CneumanucToB B 06MacTh rpaxgaHCKoro
npaesa. B yacTtHocTh, cpegn MNo3vumini TEOPETUKOB
npasa MOXHO BbloennTb MHeHus A.B. Manbko u
M. . MpuxogpeKo.

C y4eTOM 0603HaYEHHbIX TEHAEHUMI B Hayu-
HOW cpefe Npeobnafaet MHEHME O TOM, YTO, BO-Nep-
BblX, OFPaHNYEHNE N OBPEMEHEHNE B MPaXKAAHCKOM
3akoHopatenbcTBe Poccuiickon ®epepaunn  He
SABNATCHA CUHOHMaMMU, a BO-BTOPbIX, 0OpeMeHeHNe
npencTaBnsieT Cobon XxapakTeEPUCTUKY MMEHHO Mnpa-
BOBOIO COCTOSIHUS HEABV>XMMOW BELLW, a HE CYyObek-
TVMBHOIO Npasa Ha 3Ty BELLb.

C nocnegHyM BbIBOOAOM KaTeropuyecku He
cornacHbl psag yyeHbix. Tak, A.O. Poibanos nogyep-
kmBaeT: «OrpaHu4eHHble BellHble npaBa obpeme-
HSIIOT He BeLLlb, KaK 4acTO rOBOPSIT, @ UMEHHO CyOb-
eKTUBHOe npaBo Ha Hee. [lpaBo cnegyeTr He 3a
Belplo, a 3a npaBoM Ha Bewp» [11, C.177]. A.B.
LLIBabGayap nonaraer, 4YTO «BblpaXKEHNE «OBPEMEHE-
HVe Belu» NOSBUIOCH, MO-BUAVMOMY, B CBSA3U CO
CNefoBaHNEM OOPEMEHEHNEM «3a BELLbO» MNPW
cMeHe ee npaBoobnagatens. OgHako CTECHEHWHO
(obpemeHeHn0) nognexaT Ha camoM fefne BO3MOX-
HOCTM COOCTBEHHUKA BELLY, a HE BELLb, MO3TOMY 00
OOpeEMEHEHUN BELWM MOXXHO T[OBOPUTb  JiMLb
ycnosHo» [13, C.63]. AHanorm4Horo MHeHus npu-
nepxunsaetca A.A. Casenbes [12, C.77]. CTonb xe
KaTeropuyHo, HO C anbTePHATUBHOM NO3NLN BbICTY-
naet O.K. Tukk: «/cxoga M3 NpenfioXXeHHOro nog-
xofa K Kareropum «obpemMeHeHne», 06 beEKTOM npa-
Ba-0OpEMEHEHUST MOXKET BbICTYNaTh TONMbKO OOBLEKT
npasa Opyroro nvua, HO He camMo 3TO Npaso Nnbo
ero cybbekT» [9, C.132].

VMicxopst n3 BCEro BbILIEN3SIOXKEHHOIO, aBTOP
MONHOCTbLIO pasdgenseT no3uuuio B.A. MukptlokoBsa B
TOM, 4YTO «HEOOXOOUMOCTb (POPMYNMPOBaHUSA B
rpaXXxgaHCKOM 3aKOHOLATENbCTBE YETKOrO MOHATUSA
«0BpeMEHEeHNe» 1 onpefeneHne ero CyLLHOCTHbIX
NPU3HaKkoB siIBHO Haspenu» [10, C.244-445]. Oen-
CTBUTENBHO, 3TOT TEPMMH BECbMA LLUMPOKO MCMOSb-
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3yetcsa B K PO n MHOrMX gpyrux 3akoHax, HO He
UMEET YCTaHOB/IEHHbIX B 3aKOHE MNPU3HAKoB, 4TO
HeraTBHO CKa3blBaeTCs Ha NPaBONpPUMEHEHUN.

PaHee B nuTepaType npegnaranocb cregyto-
wee onpepeneHne obpemeHeHus: «ObpemeHeHne
MUMYyLLIECTBA — YCTaHOBJIEHHbIE HA OCHOBAHUN 3aKO-
HOB 1 MHbIX HOPMATUBHbIX aKTOB WX akTamu ynors-
HOMOY€EHHbIX OpraHoB MO0 JOrOBOPOM M COXPaHsi-
foLMecs nNpy cMeHe npasoobnagaTens OrpaHn4eHns
BELUHbIX MpaB Ha MMYLLECTBO U crieunanbHble 06s-
3aHHOCTW obnapgarenen aTux npae». [Nonarato, 4TO 1
B HacTosilllee BpemMsi 3STO OnpefeneHue MOXET
YCMELLHO UCMOMb30BaThCs 151 YSICHEHWS TOro, YTO B
OENCTBYIOLLEM 32aKOHOOATENIbCTBE MOHMMAETCS MO[,
obpemeHeHnem. BmecTe ¢ Tem npepcTaBnsieTcs
LenecoobpasHbiM ero yTOYHUTb C YYETOM COBpe-
MEHHbIX TEHOEHUMIA: orpaHmyeHnss n obsi3aHHOCTU
HOCAT creuManbHblli XapakTep W COOTHOCATCS
MMEHHO C NpaBOM COOCTBEHHOCTU, @ HE C BELLHbIMUA
npaesamu B Lenom. B yTouHeHHOM Buge onpepene-
HMe MOorno Obl BbIMAOETb CrefyrluM ob6pasom:
«OBpeMeHeHNEe KMMyLecTBa — 3TO OOpPEeMEeHeHMs
YCTaHOBJIEHHbIE HA OCHOBAHUN 3aKOHOB 1 NHbIX HOP-
MaTVBHbIX aKTOB WM aKTaMu YMNOJIHOMOYEHHbIX
opraHoB MB0 OOrOBOPOM U COXPaHSAoLMecs npu
CMeHe npaBoobnagaTtens cneumanbHble OorpaHuye-
HUS NpaBa COOCTBEHHOCTY Ha UMYLLEECTBO U Cneuu-
anbHble 00s3aHHOCTM ob6napartens 3Toro npasa»
Mpw aToM Nof, cneunanbHbIM XapakTePOM OrpaHu-
YeHUn N 06s13aHHOCTEN MOHMMAETCS UX BbIXO[, 3a
paMKy OBLLMX OrpaHnyeHnin n 06a3aHHOCTEN, yCcTa-
HOBJEHHbIX 3aKOHOM A5 COOCTBEHHMKA N06Oro
obbekTa (Mnm rpynnbl 06 LEKTOB).

Mpn N3y4eHnn HopMaTUBHBLIX NPaBOBbLIX aKTOB,
Hay4HOW nuTepaTtypbl, CyaebOHOI NpakTuMKN aBToOp
cyMTaeT HeOBXOAMMbBIM 3aKOHOLATENIbHO 3aKPENUTh
obLee noHATUEe obpemeHeHus npaea n obpemeHe-
HUS MMYyLLECTBa KakK CaMOCTOSITENbHOW MpaBOBOA
KaTeropum - oTAeNbHOWM OT OrpaHnYeHnin npaesa cob-
CTBEHHOCTU 1 APYINX PEXXNMOB.

Mpepnaraetca pob6aButb B [pakgaHCKWi
kogekc Poccumn oTgenbHyld HOpMy  (Hanpumep,
HOBYIO CTaTblO B OOLLMX MOJSIOXKEHUSAX O BELLHbIX Npa-
Bax - nocne ctatbn 216 'K P®), roe ykasatb, 41O
obpemMeHeHneM NpuU3HAETCA  ycTaHasnvBaeMmas
3aKOHOM, JOrOBOPOM WX aKTOM NyOnn4HONM BnacTu
topyanyeckass CB3aHHOCTb Beluy mbo npasa Ha
BELlb, YMeHbLUaLWasa o6bEM NpaBoMoYniA ynpaBo-
MOYEHHOro JMUa, HO He npekpallarowas camo
npaso.
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