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OB BEKTUBHAST ®OPMA BbIPAXKEHUS NPOU3BELEHUS:
KPUTEPUA OXPAHOCITOCOBHOCTU M OCOBEHHOCTHU
NMPUMEHEHUS B UN®POBOU CPELQE

AHHoTaums. CtaTes nocssleHa aHann3y 0ObEKTUBHOM (hOPMbI BbIPaXXEHWS MPOU3BEAEHST Kak CaMo-
CTOSITE/IbHOIO KPUTEPUST OXPaHOCOCOBHOCT B POCCUICKOM aBTOPCKOM ripaBse. [loka3aHo, 4To 3akperiie-
Hne TpeboBaHusi 06beKTUBHOM hopMbi B 1. 3 CcT. 1259 [paxgaHckoro kogekca Poccuvickon ®epepauymm v
pasbsicHeHusi [NoctaHoBneHusi [neHyma BepxoBHoro Cyna Poccuvickon ®egepaumm Ne 10 ot 23.04.2019 (.
82) 3afatoT o6LYMIi HOPMaTWBHbIV Kapkac, O4HaKo B LMMPoBOM 060pOTe KPUTEPUI MprobpeTaeT [OrMoH -
TE/IbHOE 3Ha4YEHNEe Yepe3 HEOOXO[MMOCTb UAEHTUGDULMPYEMOCTY BbIPa)XeHUs 1 ero 4okKalyemMocTu. Ha ocHo-
Be [OKTpUHasIbHbIX M0AX0A0B (BK/Yas UCCe40BaHUs O LUnppoBoON (hopMe Kak criocobe obbeKkTuBauumn
pesynbrata UHTE/INIEKTYasIbHOU AESATE/IbHOCTH, a TakXKe AUNCKYCCUI0 O COOTHOLLEHUN OOBEKTUBHOU (hOPMbI 1
hukcaymy) v nPaBoNPUMEHUTENIbHOM JIOMIK 0O60CHOBaHO, YTO OOBLEKTMBHAsST (hopmMa BbIrOIHAIET O4HOBPE-
MEHHO KBasINUKALNOHHYIO Y [0Ka3aTe/IbCTBEHHY (DYHKUMW: OTAENSET OXPaHSIEMOE BbIPaKEHWE OT He-
oxpaHsieMbix ugev n obecrnednBaeT yCTaHOB/IEHNE rpaHWL 06beKTa npu paspeLueHny criopos. lpeanaraeTcs
CUHTETNYECKOE MMOHUMaHNEe 0O bLEKTUBHO (DOPMbI KaKk COBOKYMHOCTH MPU3HAKOB BHELLHEO BbIPaXXEHWS, [O-
CTYNHOCTY BOCMPUSITUIO (B TOM 4YMCIIE MOCPEACTBOM TEXHUYECKUX CPEACTB) Y JOCTaTOYHOM ONpeaenEHHOCTH
4715 ngeHTugKaymm obbeKkTa. B Lesisix npakTU4ecKoro npuMeHeHnss ChopMympoBaH nepevyeHb KOHTPO b-
HbIX BOMPOCOB AJ151 MPaBOBOV KBanguKkaLmm CriopHOro 006beKTa v NoCTPOEHUS 4OKa3aTeIbCTBEHHOM Mo3u-
Lnm, 0COBEHHO aKTyaslbHbIV 4J151 «3heMePHbIX» LpPOBbIX hOPM KOHTEHTA (CTPUMOB, 3¢h1pPOB, BPEMEHHbIX
nyéavkawuii).

Knio4yeBble cnoBa: 00beKTVBHasT (hopmMa BblPa’KeHUsI; 0XPaHOCNOCOBHOCTb MPON3BEAEHNS; NOEHTH-
hULMPYEMOCTb BbIpaXXEHUS; (hukcaLmsi rnpon3BeaeHs; LMPOBON KOHTEHT; OKa3aTe/IbCTBEHHAs (PyHKUUS;
4acTv rPou3BEAEHMSI.
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THE OBJECTIVE FORM OF EXPRESSION OF A WORK:
A CRITERION OF COPYRIGHTABILITY AND FEATURES
OF ITS APPLICATION IN THE DIGITAL ENVIRONMENT

Annotation. The article examines the objective form of expression of a work as an independent criterion
of copyrightability in Russian copyright law. It is shown that the requirement of an objective form, enshrined in
Article 1259(3) of the Civil Code of the Russian Federation and clarified in Resolution No. 10 of the Plenum of
the Supreme Court of the Russian Federation dated 23 April 2019 (para. 82), provides the general normative
framework; however, in the digital environment the criterion gains additional significance due to the need for
identifiability of the expression and its evidentiary verifiability. Drawing on doctrinal approaches (including
studies treating digital form as a means of objectifying the results of intellectual activity, as well as the debate
on the relationship between objective form and fixation) and the logic of law enforcement, the article
substantiates that the objective form performs both qualifying and evidentiary functions: it separates protected
expression from unprotected ideas and enables the determination of the object’s boundaries in dispute
resolution. A synthetic understanding of objective form is proposed as a set of features including external
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expression, accessibility to perception (including via technical means), and sufficient definiteness for identifying
the object. For practical purposes, a set of control questions is formulated to support the legal qualification of
the disputed subject matter and the construction of an evidentiary position, which is particularly relevant for
“ephemeral” digital content formats (streams, live broadcasts, temporary posts).

Key words: objective form of expression; copyrightability of a work; identifiability of expression; fixation
of a work; digital content; evidentiary function; parts of a work.

puTepuin 06BLEKTUBHON (HOPMbI BblpaXke-

HUA — OofuH 13 6a30BbIX KPUTEPUEB OXpa-
HOCMoCcOBGHOCTM npomusBeneHnsi. [Moka pesynsraT
TBOPYECKOW OEATENbHOCTU HE MOMYYUs BHELLUHEro
BbIP2)KEHUHA, OTAENMMOro OT JIMYHOCTU aBTopa W
OOCTYMHOrO BOCMPUATUIO, OH HE CTAHOBUTCS OObEK-
TOM aBTOPCKOro npaesa. B gencreytoLlem perynmpo-
BaHWM 3Ta uges 3akpenseHa Hanpsmyo: npovssene-
HWe CYMTaeTCs CO34aHHbIM 1 NoA1eXXaLlM OXpPaHe C
MOMEHTa BbIPXXEHUSA B KaKOM-M60 OOBLEKTUBHOM
dopme (n. 3 cT. 1259 MparkgaHckoro kopekca Poc-
cuinckon degepaun), NPUYEM 3aKOH YKasblBaeT U
TNoBble Ccnocobbl Takon ob6beKkTUBaunn (MUCbMEH-
Has, ycTHas B Buge NybAMYHOro npou3HeceHus/
NCMOJNHEHNS,, N300pa>keHne, 3BYKO- UM BUOeO3a-
nMcb, 06BLEMHO-MPOCTPAHCTBEHHaA cdopma u gp.)
[3].

[MpakTnyeckas 3Ha4MMOCTb KpUTepUs BO3pac-
TaeT B UM POBO cpeae, rae Npon3BeneHNs Hepenko
CYLLECTBYIOT KaK «TEKy4YUl» KOHTEHT (3hupHble
dopmaTbl, CTPUMbI, BPEMEHHbIE Mybnvkauum), a
CMOp KOHLUEHTPMPYETCA BOKPYr BoMpoca: [ocTa-
TOYHO NI BOCMPUHMMAEMOCTMN YEPE3 TEXHUYECKUE
cpencTBa unn Tpebyetcs ukcauus, no3BonsoLLLas
MOBTOPHOE BOCMPOU3BEAEHME U WNAEHTUUKALNIO.
Ha ypoBHe pasbscHeHui BbicLLeln CygebHOM NHCTaH-
LUn KpUTEPUn O6BEKTUBHON (DOPMbI NCMONb3YETCH
Kak 06s3aTenbHOE YCNOBUE OXPaHbl HE TOMBKO MpPOo-
N3BEOEeHNs B LIENOM, HO U ero 4yacrein: gparMeHT
OXPaHSEeTCA NPU HaNMYMM TBOPHECKOrO Xapakrepa u
npwv yCnoBuu Bbipa>XeHus BO BHeluHen gopme [10].

B HayuyHON nuTepatype NOOYEPKMBAETCH, YTO
undgposas opma He OTMEHSET MPUHLMM OXPaHbl
dopMbl MpousBedeHns, a, HanpoTuB, BbICTyNaeT
OOHUM U3 COBPEMEHHBIX CMOCOB0B 0OBbEKTMBALMN
pesynbtata WHTENNeKTyanbHON aeatensHocTu [8].
OTO 03Ha4vaeT, YTO Mepexon NPoun3BeneHUn B Lnd-
POBOW 060POT HE MEHSIET NCXOQHOMO TPEOOBaHUS O
HaNM4un BHELLHEro BbIPaXXeHWs, HO CMeLLaeT npak-
TUYECKUN DOKYC Ha YyCTaHOBfIEHNE «LUPOBOro
BbIP)KEHUS» KaK HOPUAUNYECKN Pacrno3HaBaemoro
obbekTa (harina, nybnukauumn, umdpoBOro cnena)
NPy COXpaHeHUN 3anpeTa Ha oxpaHy ugen n obLmx
KOHLEeNuMi.

Hapsagy ¢ ksanngukaumoHHon yHKUmeEN, Tpe-
O0BaHNe 0OBLEKTMBHON (DOPMbI BbIMOSHAET U OOKa-
3aTeNbCTBEHHYIO: UMEHHO «CNned» NpOou3BeaeHns BO
BHELLUHEM MVpPE MO3BONSET YCTAHOBUTb OOBEKT
Cnopa, COOTHECTU €ro C 3asBIiEMbIM aBTOPCTBOM U
OLeHNTb (haKT nucnonb3oBaHus. [lokasaTenbHo, YTO

eLlé B nogxoaax apobuTparkHOM NPaKTUKM NOgHEPKUN-
BasIOCb: UCKJTOUUTENBHOE NPaBO HE MOXKET BOSHMK-
HYTb Ha «Npou3BedeHue Gynyliero» (3ambicen 6e3
OOBEKTVBHOMO BbIPaXXEHWS), MOCKOMbKY MNpaBoBasi
OXpaHa nprBs3aHa K y>ke BOMOLLEHHOMY pe3ysib-
TaTy [4].

Llenb HacToswen ctatb — YTOYHUTL COQEpP-
>KaHue Kputepust 0ObEKTUBHOI POPMbI BbIpaXKEHNS,
nokasartb ero npegesbl (B 4aCTHOCTU, Ha LUMPOBbIX
dopMax) 1 NpeasioKnTb KOMMaKTHbIA NPUKIagHON
OPVIEHTVP 0151 NPaBOBON KBanudmrkauum n goKkasbl-
BaHuUs B criopax 06 aBTOPCKUX npasax.

B poccuiickom aBTOpCKOM npaBe TpeboBaHne
06BEKTMBHON (hOPMbI Bblpa>KeHS BbICTYMaeT camo-
CTOSTENBHBIM YCIOBMEM MPEOCTaBeHNS MPaBOBON
OXpaHbl, rge MNpou3BedeHVEe MOonyyYaeT MpPaBoOBYHO
3aWmMTy C MOMEHTa, Korga pesynsraT TBop4YecTBa
BbIPa>KEH BOBHE 1 MOXKET ObITb BOCMPUHAT Kak onpe-
OENEHHbIN OOBLEKT, a He Kak abCTPaKTHbIN 3amMbICer.
3aKOH 3aKpennseT 3TOT NOAXo4 NPsSIMO, yKasbiBas,
4YTO MPOU3BELOEHNE OXPAHAETCSA HEe3aBUCUMO OT
OOCTOVHCTB 1 Ha3HA4YeHWs1, HO NP 3TOM OHO LOMKHO
ObITb BbIpa>XeHO B Kakon-n1mbo 06bekTnBHOM hopMme.

HopmaTuBHOe copeprkaHue Kputepus pac-
KpbIBAETCA 4epesd nepeynucneHne TuUnosbiX (OpM
BbIpa>KEHUSA: MMCbMEHHas (BKIK0Hasa HOTHYHO 3amnunchb),
ycTHaa (nybnuMyHoe npou3HeceHune, nybnuyHoe
WCMOJSHEHUE), N306parkeHne, 3ByKO- 1 BULEO3aMNUCh,
0OBEMHO-NPOCTPaHCTBEHHAA (hopMa 1 MHbIE CrMo-
Cco6bl, NO3BONISAOLLME BOCMPUHUMATL Pe3ysbTaT. 3To
nepeynciieHne BaXXHO Mo OBYyM NpuynHam. Bo-nep-
BblX, OHO (PMKCMPYET, YTO POCCUCKas MoAeNb He
CBOAMT OOBEKTUBHYIO (hOPMY TONBKO K «MaTepurasib-
HOMY HOCUTENO» B Y3KOM CMbICJIE: MPaBOBON CMbICH
COCTOUT B (paKTe BHELLHENO BbIPaXKEHWS, a He B BUae
Hocutens [11]. Bo-BTOpbIX, OHO 3adaéT rpaHuly
MexXOy OXpPaHAEMbIM pe3yfsraTtoM U HeoxXpaHsie-
MbIMW 3fIEMEHTaMW: UGEeW, KOHLUEeNUMu, MpUHLUMGI,
MEeTOfpl, MPOLECCHl U T.M. HE NPU3HAKTCA OObEK-
TamMy aBTOPCKOro npaesa, NOCKOJIbKY He cOoBnagaroT
C pOopMOI BbIpaXXeHUs peaynsraTa.

Mpn aHanMse KpPUTEPUEB OXPAHOCMOCOBHOCTH
B CMEXHbIX CHO)KeTax (B HaCTHOCTU, Ha CTbIKe aBTOP-
CKOro npasa 1 NpOoMbILLIEHHOrO obpasLa) obparla-
€TCS BHMMaHUe Ha PUCK YPE3MEPHOIO YNPOLLEHNS: B
NPakTVke Hepeako (hakTUYecKn AOMUHMPYET Mnofa-
X0[h, NPy KOTOPOM Hafinyme BHELLHEro BblpaXkeHUs
Ha4MHaEeT BOCMPUHMMATBLCA KakK OOCTAaTOYHOE YCIOo-
BUE ONS NPU3HaHUSA pesyfsraTa npovsseneHnem. B
OOKTPVHE MOOYEPKMBAETCSH, YTO CBeOeHune Kpute-
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preB OXPaHOCMNOCOBHOCTN K OOHON N b OObEKTUB-
HOM (popMe METOOONOrMYECKN HEBEPHO M MOXKET
NPVBOONUTL K Pa3MbIBaHUIO MPaHNLbl MEXOy TBOpYe-
CKUM PEe3ynbTaToM U TEXHUYECKMM MO0 (YHKLUMO-
HanbHbIM pelueHnem [9]. Tem cambim eLwwé pas3 noga-
TBEPXKAAeTcs HeobxoaMMOCTb paccMaTpuBaTb 00b-
EKTUBHYIO POPMY B CUCTEMHOWN CBA3M C TBOPYECKUM
XapakTepoM NPon3BeAeHNs], a He Kak 3aMeHSIOLLIMN
€ro Npu3Hak.

Kputepuin 06beKTUBHONM (OPMbl  3aHMMAET
CUCTEMHOE MECTO B CBA3KE C TBOPHYECKMM XapaKTe-
POM MPOV3BEOEHUS, OaXe MNpU HanMyun TBOpYe-
CKOro BK/aga oxpaHa HeBO3MOXXHa, eCnv pesynsraT
He «0OBEKTUBMPOBAH»; N HAOBOPOT, Hanu4ne uK-
CYPYEMOro/BOCNPUHNMAaEMOro peayssrata He 3ame-
HAeT TpeboBaHus TBOpYecTBa. B pasbAcHeHusx
BepxosHoro Cypa Poccuiickonn depepauum aT0T
noaxop NposiBNSieTCs 0COBEHHO Ha NPUMEPE YacTei
npon3BeaeHns: oxpaHaemMocTb parmMeHTa (4acTu)
JOMyCKaeTCs NULLb NPW yCrnoBuK, YTO OH obnagaet
TBOPYECKMM XapakKTEPOM U BbIPaKEH B OOBEKTUB-
Ho chopme, MO3BONAWEN NOEHTUDULMPOBATL
OXpPaHSAEMbIA  3NEMEHT Kak CaMOCTOSTENbHbIN
pesynetat [10].

Takum 06pas3oM, Ha HOPMaTUBHOM YPOBHE
06bekTMBHas opma BbINOHAET OBE KIOYEBbIE
dyHkumn: (1) KBanMUKaUMOHHYIO — OTgensieT
OXpaHsEMOE «BblpaXKeHNe» OT HEOXPaHSAEMbIX UAEN
N MEeTOoOoB; (2) onpepenuTenbHyl0O — Oenaer BO3-
MO>XHbIM YCTaHOBNIEHME rpaHnL, 06bekTa, 4YTO Janee
HanpsMylo BAUSIET Ha AOKasbiBaHME hakTa NCnosb-
30BaHNs N 06bEMA HapyLLEHNIA.

B [OKTprHE aBTOPCKOro Npasa Kputepuin 06b-
E€KTVBHOWN (hOpMbl TPAOULMNOHHO 06BSCHSIETCS Yeped
noeto  «obbekTuBauun» pesynbrata  TBOPYECTBa:
Npoun3BefeHNe LOMKHO ObiTb BbIP2)KEHO BOBHE Tak,
YTOObl OHO CYLLECTBOBANIO KakK CaMOCTOATESbHbIN
OOBEKT, OTAENVMBIA OT NINYHOCTY aBTopa u JOCTyn-
HbIl BOCNPUATUIO MHBLIX nny [12]. Mpn Takom nog-
xofe 00beKTMBHasA (hopma BbICTYMAET HE «TEXHUYE-
CKOW OeTanbio», a lopuanyeCcKnum ycnosmem, no3so-
NAIOWUM NPU3HaTb pesynsTaT TBOpYeCcTBa MMEHHO
NpPou3BeaeHNEM, a He BHYTPEHHVM 3aMbICJIOM.

Hanbonee ycTon4mebiM SABAAETCSA NMOHUMAHUE
OOBLEKTVBHOM (DOPMbI KaK BHELLUHErO BbIPaXKEHNS,
OOCTYMHOrO BOCMPUATUIO (HEMOCPEACTBEHHO MO0
Yyepe3 TEeXHUYECKMe CcpencTBa). OTO OOBACHSET,
no4Yyemy 3akoHopaTesnb MPSMO OTHOCUT K hopmam
BbIPaXXEHUS HE TONIbKO 3aKpenEHHblE Ha HOocUTene
pesynbTathl (TEKCT, M300pakeHue, 3arnucbk), HO "
YCTHbIe (hOpPMbI, BKIKOHasi Ny6amyYHOe Npon3HeCeHne
N UCMONHEHVE: B MOMEHT UCMONHEHNs npoussene-
HME Y>XE BbIPaXXEHO BOBHE U MOXET ObITb BOCMNpU-
HSATO ayauUTOPUEN Kak OnpenenéHHbli OObeKT.

B TO e Bpems B nuTepartype COxXpaHsieTcs
OVNCKYCCUS O COOTHOLLEHNN OOBEKTUBHON (HOPMbI 1
dukcaumn. B yacTHOCTU, 060CHOBbLIBAETCSA NOAX0[,

COrnacHoO KOTOPOMY Afisi MPaBOBOM OXpaHbl JOCTa-
TOYHO TOro, 4YTOObl NPON3BEAEHME ObIIO BbIPAKEHO
BOBHE 1 CTasio OCTYMHbIM BOCMPUSTUIO APYTUX JUL,
(B TOM 4Mcne OAHOKPATHO), MOCKOJIbKY 3aKOH MPSAMO
OTHOCUT K OOBEKTUBHON (OPME TakXe YCTHOEe
Bblpa)XeHne — ny6im4yHoe NPoOn3HeECEHNE 1 Ny6ny-
HOe ncrnonHeHve. MNMpu 3ToM B JOKTPUHE NOAYEPKU-
BaeTcs, 4TO nobas BHeWHe O6bLEeKTMBUPOBaHHAS
dopma, genatowiasi NponsseneHne OCTYMHbIM ANs
ny6AnYHOrO BOCMPUATUSA, YXXKe mnpegnonaraet BO3-
MO>XHOCTb MOCJIEQYHOLLErO BOCMPOM3BEAEHNSI B TON
XKe UM NHOM hopMe; UANMKOCTPaUnen CyXuT npu-
MEP MY3blKaslbHOIO MCMNOSIHEHUS 63 HOTHOM 3anucuy,
KOTOpOEe 3aTeM 0Ka3asoCb BOCMPOU3BOANMBIM U
nogdalowmMMcst  BoccTaHoBneHnto  [6].  HdononHu-
TeSIbHO, Ha MEeXAyHapOOHO-NPaBOBOM YPOBHE (hUK-
cauus paccMmaTpuBaeTcs Kak akynsTaTuBHOe Tpe-
6oBaHue: bepHckas KOHBEHLMS [OMYyCKaeT yCTaHOB-
JIeHMe Takoro ycnioBMS HauMOHaNbHbIM NPAaBOM, HO
He [enaetT ero YyHuBepcasnbHOW MpeanochlIKon
OoxpaHbl [2].

OpHOBPEMEHHO CyLLECTBYET M Opyras JIMHNS
aprymeHTaumu, CMellalollas akUeHT C «Camoro
hakTa BOCOPUATUS» Ha IOPUANYECKYIO OnpenenéH-
HOCTb rpaHuL, 06bekTa: OxpaHa npegnonaraeT BO3-
MO>XHOCTb MAEHTUMULMPOBATb BbIPaXXEHNE Tak,
4TO6bI OHO MOTJO ObITh PACMO3HAHO 1 COMOCTAaB/IEHO
npu Crope; B CPaBHUTENIbHO-MPABOBOM MJiaHe 3Ta
noes bopMynupyeTcs kak TpeboBaHne ngeHTudu-
LMPYEMOCTU BbIPaXKEHNSI «00CTATOYHO TOYHO U 06b-
EKTVBHO», MPUYEM Takasi NAeHTUPULNPYEMOCTb He
obs3atenbHO TpebyeT MOCTOAHHOW (MatepuansHO
3aKpennéHHon) hopmebl.

Onsa uenen HacToslWen cTtaTtbl nNpeacra.ns-
€TCA MPOLYKTMBHbIM CUHTETUYECKU Mnogxopn, rae
00beKTMBHas opma BblpaXkeHUst o3HadvaeT (1)
BHELLHEeE BblpaXkeHne pesynbrarta, (2) 4OCTYNHOCTb
BOCMPUATUIO (BKJIIOYAS 4Yepe3 TEXHUYECKME cpef-
CcTBa), (3) mOCTaTOYHYIO OMNpPemdenéHHOCTb Bbiparke-
HUS NS MOeHTUdMKaLMn o6bekTa U pasrpaHnyeHns
ero oT ugen n Metoga. dta cuctema no3BonseT 06b-
SICHWUTb 1 OXPaHy YCTHOIO UCMNOJNIHEHMS, 1 HeobXoaun-
MOCTb MPEACTaBUTb OOBEKTUBMPOBAHHOE BblpaXke-
HVUEe NMPOU3BEAEHUA B KayecTBe [O0Ka3aTenbCTB, U
BO3HUKAaIOLLME CIIOXKHOCTU C «3deMepPHbIM» Lngpo-
BbIM KOHTEHTOM, A€ BOCMPUATME BO3MOXHO, HO
rpaHuLbl 06beKTa 1 ero NOBTOPHas AeHTUhMKaLmMs
3aBUCHAT OT hrKcauunu.

Mpexxae Bcero Kputepuii 06 bEKTUBHON (hOPMbI
BbIpa>KEHUSA NO3BONSAET NPOBECTU 6A30BYI0 rpaHuLly
MEXOY OXPaHsAEeMbIM BbIP2XKEHUEM U HEOXpaHsie-
MbIM  COOEP)KaHNEM-3aMbICNIOM.  3akOH  MpPSAMO
VCKIOYaET n3 cepbl aBTOPCKO-NMPaBOBON OXpaHbl
noen, Metodbl, MPOLECChl, CUCTEMbI, KOHLenuuu,
MNPVHUMMBI U T.M., NOCKONbKY OHN HE TOXXOECTBEHHbI
dopme BbipaxeHust pesynstata. CneposBaTtesnibHo,
Ons Keanmdukaumm ob6beKTa Ba)KHO MokasaTb He
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«YTO XOTEeN CKa3aTb aBTOP», a Kak MMEHHO 3TO Bblpa-
XKEHO (B TeKCTe, M306padkeHun, ayamoBn3yasibHOM
psige, UCMONHEHUN U T.4,).

OTaenbHbIn 610K NPo6eM BO3HMKAET B OTHO-
LWeHMn «3heMepHbIX» HOPM LUGPPOBOro KOHTEHTA:
CTPUMOB, 3(hNPOB, BPEMEHHbIX Mybnnkaumi, KOTo-
pble MOryT ObITb BOCMPUHATLI MONb30BaTENSIMU, HO
He Bcerga CoXpaHsatoT yctonymsbii cned. LokTpu-
HanbHO 3Oecb cTankuBalTcs gAsa nogxoga: (1)
[OCTaTO4HO BOCMPUHUMAEMOCTUN Yepe3 TexHu4e-
CKne cpencTsa (MOCKOSIbKY 3aKOH [AOrMyCKaeT yCT-
Hyl0 hopMy, BKIOHas Ny6MYHOE UCMONHEHME); (2)
OJ151 NPaBOBOW OXpaHbl U OCOBEHHO AN NMocnenyro-
Lero cnopa TpebyeTcsa onpeaenéHHoCTb U NgeHTu-
VLMPYEMOCTb BbIPAXXEHUS, MHA4Ye HEBO3MOXXHO
YCTaHOBUTb IpaHunLpbl 06bekTa 1 hakT NCMnosib3oBa-
Hua [7]. Ha npakTuke 3TO O3HayaeT cnegymollee:
CTPUM (KaK WUCMONHEHNe/ayanoBn3yanbHbIi MOTOK)
NOTEHLMANbHO CNOCOOEH YAOBNETBOPSATL KPUTEPUIO
0OBLEKTUBHOWM (DOpPMbI y>KE B MOMEHT TpaHCAsuuu,
HO HOPUAVYECKN 3HAYMMbIM CTAHOBMTCS BOMPOC O
TOM, CYyLLeCTBYeT /1M [OKa3yeMOe BblpaXkeHne —
3anncb TPaHCNSAUNN, COXPaHEHHbIN dals, NPOTOKON
OCMOTpa CTPaHULbI/KOHTEHTA, CKPUHLUOTbI, WHbIE
cpencTBa ukcauun.

Kputepuin 06beKTMBHON OPMbl  0COBEHHO
NPOSBNSIETCA B HETPaAWLMOHHbIX OObekTax, rge
TPygHO onucatb (OPMY BbIpaXXeHUs Kak pocTa-
TOYHO onpepnenénnyto. NokasarensHa auckyccusi 0b
OXPaHOCMNOCOBHOCTU «apomMaTa» Kak Npon3BeaeHs:
npobnema He CTONMbKO B TBOPYECKOM 3aMmbiCrie,
CKOMBbKO B TOM, YTO BbIPa@XEHNE OKa3biBaETCH
TPYOHO WAEHTUULMPYEMBIM 11 BOCNPOU3BOLSUMbBIM
Kak 06bekT aBTopckoro npasa [1]. Cmbicn 3TOro
npumMepa ans Hallen TeMbl B TOM, YTO OObEKTUBHASA
hopma — 3TO HE MPOCTO BHELLUHEE MPOSBEHNE, a
BHELLHEE MpOosiBNIEHNE, KOTOPOE JOMyCKaeT opuan-
YEeCKYI MAEHTUMMKaLMIO 0ObEeKTa.

B aToIn gncKyccumn HarnsgHo NPOSIBNSAOTCS ABE
KOHKYPUPYIOLLIE TPAKTOBKM OOBEKTUBHON (DOPMbI:
C OOHOWN CTOPOHbI, OOBbEKTUBHAA (hopma CBA3bIBA-
€TCS C BO3MOXXHOCTbIO BOCMPON3BELEHNA NPON3BE-
OeHVs (Kak anemeHTa, obecrneymBaroLLero rnoBTop-
HOe BOCMNPUSTME U CPaBHEHNE), C OPYrori — NOHUMa-
€TCH KaK JOCTaTO4YHOCTb BOCMPUHMMAaEMOCTM Bblpa-
YKEHUsi opraHamu 4yBcTB. [1pn 3ToM Nog4YépKnBaeTCs,
4YTO nepeveHb (GopM BblpaxxeHus B CT. 1259 pax-
JaHcKoro kopekca Poccunckon depepauumn HOCUT
OTKPbITbIA XapakTep, OAHAKO Aaxke NMpu TakoM nog-
X0[e KIto4eBo NpobnemMon OCTaéTcs lopuanyeckast
neHTUULMPYEMOCTb 00BbeEKTa (BOSMOXXHOCTb OMNiu-
caTb U BOCMNPOU3BECTU BblPaXKEHNE TaK, YTOObI OHO
Ob1710 NPOBEPSAEMO B CMOPE).

HakoHeu, OTOEenbHOro BHUMaHusa Tpebyer
oxpaHa 4acTten npowussegeHus. Haxke ecnn dpar-
MEHT y3HaBaem, 3TO camo no cebe He O3HayaeT
Hann4ne o6bEKTUBHON (hOPMbI B HOPUANYECKM 3HA-

YMMOM CMbICHE: hparMeHT LOMKEH ObITb BblipaXkeH
Tak, 4TobObl €r0 MOXXHO ObINO BbIOENNTL Kak camMo-
CTOSITENbHbI OOBEKT 1 COMNOCTaBUTb C MCMONb30Ba-
HMEM, @ TakKXe OH [O/MMKeH obnagaTb TBOPYECKUM
XapakTepoM. B npoTvBHOM ciydae oxpaHa «4actiu»
npesBpaLLaeTcs B OXpaHy ugew/npuéma, 4Yto npsamo
npoTmeopeunt noruke CcT. 1259 [paxpgaHcKoro
Kogekca Poccuiickon degepaumn.

B npuknagHoM nnaHe KpuTepuini 06 EKTUBHOM
(OopMbI MMEET KIMHOHYEBOE 3HAYEHNE AN KBanupuka-
LK1 cnopHoro obbekTa: cyay HeobxoaMMo yBUOETb
KOHKPETHbIN OOBEKT, a He ONMcaHne 3ambicna, YToObI
onpenennuTb rpaHunLbl NPON3BEAEHNS 1 CONMOCTaBUTb
X C OCrapuBaembiM UCMOSb30BaHueM. oaTomy B
Jenax O HapyLleHUn aBTOPCKUX MpaB BOMPOC 00b-
EeKTVBHON (hOPMbl MOYTU BCerga «nepesoguTcs» B
MAOCKOCTb [40Ka3aTeNbCTB: €CTb M Y UCTLA Bblpa-
>KEHHbIN Pe3ynsTaT 1 MOXHO 1 ero MAeHTUULMPOo-
BaTb B TOM BUE, B KAKOM OH OblJ1 ICMOSIb30BaH.

B undpoBon cpene ob6bekTMBHaA dopma
Yalle BCEro noarBepXXnaeTcs He «BeLHbIM HOCUTe-
nem», a undgposBbiM cnegoMm: gansiom, 3anucbto,
nybnukaumen Ha cTpaHuLe, MeTagaHHbIMU, TEXHUYE-
CK/MW Jloramu, WHbIMWA A2HHbIMW, MO3BOSSOLLUMMI
YCTAHOBUTb cofeprkaHne 1 opMy Bblpa>keHusi Npo-
M3BEeOEeHNS Ha onpenenéHHbli MOMEHT BPEMEHMU.
VIMEHHO MO3TOMY, OaXke Mpu3HaBas, YTO 3aKOH He
TpebyeT 0653aTensHON hukcaumm ons BCex npomns-
BEEHUI, NpaBonprMeHeHne hakTU4ECKN OPUEHTU-
pyeTcsa Ha KpUTepuii MAEHTUHULMPYEMOCTM Bblpa-
>KeHus: 6e3 BO3MOXXHOCTU BOCMPOU3BECTU U CpaB-
HUTb OOBEKT CMOp CTAHOBUTCSA HekBanuduumpye-
MbIM.

Eweé B paboTtax, NOCBSALWLEHHbIX 0bHapoaoBa-
HUIO NMpoun3BeneHnin B rnobanbHonM NHGOopPMaLNOH-
HOM CeTW, NOAYEPKMBANOCH, YTO OOBEKTUBHASA
dopma B UMPPoBOM 060pPOTE MPAKTUHECKN HEN3-
B6EXXHO NPOSBIISIETCA YEPE3 CNMOCOOBHOCTb COXPaHATb
BblPaXXEHNE B OTHOCUTENIbHO HEW3MEHHOM BUOE U
obecne4yrBaTb MHOrOKpaTHOe WCMoJSib30BaHne 6e3
VUCKaXKEHWNS1, YTO HanpsMyHO CBA3aHO C BOCMPON3BO-
ONMOCTBIO U gokasyemocTbio [5]. B npuknagHbix
nybnukaumax BCTpeyaeTcss un bonee «KECTKas»
no3nuusi, COornacHo KOTOPOW ANnsd Mpou3BeaeHWi
HayKn akLEHTMPYeTCs 006A3aTeNnbHOCTb ukcaumm
Ha WH(OPMaUMOHHOM (MaTepuanbHOM) HOCUTENe;
3TOT TE3NC BaXKEH A1 CTaTbl KakK nokasartesb cylle-
CTBOBaHUs CTPOroro nogxopa, XoTA OH U He yCcTpa-
HSIeT 00Lero npasuia o0 4OMyCTUMMOCTU OXpaHbl Npu
OOBEKTVBHOM BbIpaXXeHWM (BKIHOYas YCTHblE hOPMb
[11)).

Ocoboe 3Ha4yeHne 9TO nNpuobpeTaer npu
3almTe YacTei nNpousBeneHus: parMeHT O0SKEeH
ObITb HE TONIBKO TBOPYECKN 3HAYMMbIM, HO U Bblge-
JNISEMbIM  KaK BbIPaXXEHHbI OOBLEKT, MHaye MoA
OXpaHy MOXXET OLLUMOOYHO NONacTb naes, NPUEM Nam
O6LLUMIA NPUHLMM, YTO MPOTMBOPEYNT fornke cT. 1259
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paxxpaHckoro kogekca Poccuiickon ®egepauunn. B
3TOM CMbICNe KpUTEPUIA OOBLEKTUBHOW (HOPMbI
BbIMONHAET N «@HTUPACLLUNPUTENBHYO» (YHKLMIO: OH
OrpaHN4YMBaET YPE3SMEPHO LUINPOKME NPUTA3aHNS Ha
OXpaHy, Korfa 3asiBNsOTCA CMWKOM abCTpaKTHbIE
31eMeHTbI 6e3 HYETKOM hUKCaunn NX BbIPKEHUS.

B uensax cuctematusaumm nopgxopa K npa.o-
BOW KBanudunkauum CnopHoro obbexkTa 1 hopmMmpo-
BaHMIO [0Ka3aTe/IbCTBEHHOW MO3MLUMM NpeacTaBns-
€TCA BO3MOXXHbIM MPEANIOKUTL Cnegyowmin nepe-
YeHb BOMPOCOB, MO3BONSAKOLLMIA MNOCNegoBaTeSIbHO
obocHoBaTb Hann4ne OOBLEKTUBHOW (POPMbI Bbipa-
XKEHMS:

1. KakoB 3asBnsiemblii OO6bEKT OXpaHbl (TEKCT,
n3obpaxkeHne, aygmo- WM  BUAEO3aArNKChb,
WCMOJSIHEHNE, 3NEMEHT MHTepdenca n T.n.)?

2. B Kakoin popme BbIpa)KeH pesynstar U OTHO-
cuTcsa Nn Takas opma K npedycMoTpeHHbIM B
CT. 1259 lpaxkgaHckoro kogekca Poccuiickonm
depgepauunn NM60O ABNSETCA CONOCTaBUMOW MO
npasoBoOW Npupoge?

3. Onpegenumbl N rpaHnLbl BbipaXkeHnsi (06 bEM,
hparmMeHTbl, COCTaB 3/IEMEHTOB) Taknum obpa-
30M, YTOObI UCKJTHOUUTL NOAMEHY OXPaHAEMOro
BbIP2)KEHUSA MAEEN, METOLOM U MPUHLIMMOM?

4. ObecnevyeHa N1 OOCTYNHOCTb BblpaXKeHUs Ass
BOCMNPUATUSA (B TOM 4ucnie NOCPEACTBOM Tex-
HWYECKMX CPEACTB) N NMOAAAETCSA N OAaHHbIN
hakT NnogTBEPXKAEHMIO AoKa3aTeNnbCTBaMn?

5. Wmetotca nn  matepuanbl, GUKCUpYoLme
BbIpa>KEHME, MO3BONSIOLME BOCMPOU3BECTYU
O6BEKT 1 MPOBECTU NPOBEPSEMOE COMOCTaB-
JleHne npu paccMoTpeHun crnopa (dann,
3anuncb, Nybavkauus, martepuanbl oCcMoTpa u
Ap.)?

6. Ecnu 3asBnserca 4acTb NPoOU3BEOEHUS, BO3-
MO>XHO NN BbIAENUTb €€ KaK CaMOCTOATENbHbIN
BbIPa)XEHHbIN pe3ynbraT U 060CHOBaTb TBOP-
YeCKUI XapakTep UMEHHO OaHHO YacTun?

7. Kak cooTHOCUTCS 3asaBnsieMbll 06bEKT C ocna-
pviIBaeMbIM/ Crocobamn UCMNOSIb30BaHUS: YTO
WMEHHO BOCMPOW3BEOEHO, AOBEeAeHO A0 Bce-
obLero ceefeHns b0 NCMONMHEHO?

[aHHbIl  anropnTM He MOOMEHSET OLEHKY
TBOPYECKOro XapakTepa, HO MO3BOJSISIET KOHKPETU-
31poBaTb KPUTEPUN 0OBEKTUBHON (hOPMbI MPUMEHM-
TENbHO K [0Ka3blBaHWUO, YTO OCOBEHHO BaXKHO g5t
LMGPOBOro KOHTEHTA U OUHAMUYECKMX hopM pac-
NPOCTPaHEHNSI.

KpuTtepuin 06beKTMBHON (HOPMbI BblpaXkeHust
BbICTYNaeT B aBTOPCKOM Mpase KBannuLnpyoLLIim
YCNOBUEM BO3HUKHOBEHUSA MPaBOBOM OXpaHbl: npa-
BOBasi OXpaHa BO3HUKAET He Ha YPOBHE 3ambICna, a
C MOMEHTa, Korfa pesynstaT TBOPYECKOW OesTesb-
HOCTW MOMy4YaeT BHELLUHEe BbIpaXXeHue, NO3BONSAI-
Lee BOCAPUHMMATb U NAEHTUNLMPOBATL NPOn3Be-
OEHVE KaK CaMOCTOSATENbHbIN O6bekT. lMpu aTOM
HOpMaTUBHaA KOHCTPYKUMA CT. 1259 parkgaHCKOro

Kogekca Poccuiickon defepaumm nokasbiBaeT, YTo
poccuinckasi Mopeflb He CBOAUT OOBEKTMBHYHO
hopMy K HANN4MIO MaTepuanbHOro HOCUTENSA: 3aKOH
NPU3HaET 0OBEKTUBHOM (DOPMO 1N YCTHOE Bblpaxke-
HWe B Buge nybam4yHOro Npon3HeCeHns nam UCnon-
HEeHNsl, a 3Ha4uT, OOMYCKAaeT OXpaHy pesynsTaTos,
CYLLECTBYIOLLMX KaK BOCNPUHUMAaEMBbIV NpoLecc.

BmecTe ¢ TeM B ycnosusix Lmdposoro o6opoTa
KJIIOYEBOE 3HAYEHNE NPUOBPETAET HE HaNN4Me mate-
pvanbHOro HOCUTENS Kak TakOBOro, a KpuTepuii
NOeHTUMOULNPYEMOCTU BblPaXKeHNs!, MOCKObKY npa-
BOMPUMEHEHNE HY>XXLOAETCA B TaKOM MNPOSBAEHUN
NPOV3BeneHNsi, KOTOPOE MOXXHO BbIAENUTb MO rpa-
HULAM, COMOCTaBUTb C UCMOIb30BaHNEM 1 NMOATBEP-
OWTb gokasatenbcTBamu. VIMEHHO NMoOSTOMy OObeK-
TBHaa ¢opma B uudposBon cpepe akTUyHecKun
BbICTYMaeT KPUTEPUEM OMPEnENEHHOCTN N foKasye-
MOCTN 06beKTa, OCOBEHHO NMPUMEHUTENBHO K ade-
MepHbIM opMaM LNDPOBOro KOHTeHTa (3dupbl,
CTPVIMbI, BPEMEHHbIE MybAMKauum).

Mpepenbl KpuUTEPUS MPOSBASAIOTCA B OBYX
TUMNOBLIX cuUTyauusx. [lepeas — pUCK NOOMEHBbI
BbIP2)KEHUSA MOeen: oxpaHa He pacrnpoCTpaHseTcs
Ha MeTOoApl, MPUHLUMMbI 1 KOHLUENUMW, NO3TOMY npa-
BOBasi aprymeHTaumsi Ao/mkHa OblTb MNOCTpOeHa
BOKPYI KOHKPETHOrO BbIpaXXeHWsi pesynsraTa, a He
BOKpYT «00Lero 3ambicna». Bropas — HeTpaguuu-
OHHblE N TPYAHOUAEHTUULMPYEMbIE OOBLEKTLI, rae
npobnemMa 3akoyaeTcst UMEHHO B HEBO3MOXXHOCTHU
OOBEKTVBHO ONpPedennTb U BOCMPOM3BECTU POpPMY
BbIPa)XeHUS Kak 0O bEKT aBTOPCKOro npasa.

OToenbHO cnemyeTt nMogyYepKHYTb, YTO KpuTe-
puin 06BLEKTUBHON (HOPMbI MPUMEHNM HE TOJIbKO K
NpPou3BeneHnto B LIeSIOM, HO 1 K ero 4acTsam: dpar-
MEHT MOXKET OXPaHATLCSA NULLb NPU YCNOBUN TBOP-
4YECKOro xapakTtepa 1 BbIPaXKEHHOCTU B OOBbEKTUB-
HOV (hopme, NO3BONSIOLLEN BbIOENNTb U UAEHTUDN-
LMpOBaTb ero Kak CaMOCTOSATENbHbIN pe3yfbrat. ITo
obecne4ymBaeT 6anaHC MHTEPECOB: 3aliuTa npeno-
CTaBNSAETCHA TOMY, YTO AENCTBUTENBHO BOMJIOLLEHO B
BbIP@)KEHUN, HO HE PACLUMPSAETCS A0 OXPaHbl MAEN U
NPVEMOB.

C npakTU4ecKo TOYKN 3peHNst Hambosee Npo-
OYKTUBHbBIM SBNSIETCA NOAX04, NMPY KOTOPOM O6beK-
TVBHasA opma MOHUMAETCHA 4epe3 COBOKYMHOCTb
NPWU3HaKoB: BHELUHee BblpaXKeHne, [OCTYNHOCTb
BOCMPUATUIO (BKJIIOHaA 4Yepe3 TexXHW4Yeckue cpep-
CTBa) 1 pocTaTovHasa onpenenéHHOCTb AN UAEHTU-
ukauun. Micnonb3oBaHne NpeaoXXeHHOro B CTaTbe
nepe4YHs KOHTPOJIbHbIX BOMPOCOB NO3BONSET YNpo-
CTUTb KBaNnMKaLmo CMOPHOro 06beKTa 1 CTPYKTY-
prpoBaTb 4OKA3aTeNbCTBEHHYK MO3ULMIO, HE CMe-
LMBasi KpUTepUn 06bEKTUBHOM (HOPMbI C KPUTEPUEM
TBOPYECKOro Xxapakrepa.
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