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OCOBEHHOCTU NPUHUNINOB SAKOHOTBOPYECTBA B YHACTU
rNPUHSATUSA HOPM YIrOJIOBHOIO NPABA

AHHoTaums. [pyHLMMLI 3aKOHOTBOPYECTBA MOHUMAIOTCS Kak npasusa, ycTaHaB/mBaroLyme rnpegnmca-
HUS1 3aKoHOZaTe 0. B TakoM Knaccu4ecKoM roaxoae OHW SIBASIIOTCS MAEee, OnpenessitoLLel npaso u ofgHo-
BPpeMeHHO 006513aHHOCTb 3aKoHoZaTe 1. B yCcaoBusix 9BOOLMM YroJIOBHOIO 3aKOHOZAaTe /IbCTBa OCOObIN VH-
TEPEC MPEeACTaB/SET aHan3 MPUHLUMINOB 3aKOHOTBOPYECTBA, ONPEAENSIOLMX CTPYKTYPYy U COoZepXaHue
HOPM YrosioBHOro rnpasa. B ctatse uccnegyrorcs npobnemsi peannsdaymm cT. 200.4 YK P®. Ha ocHoBse aHa-
Jim3a cy,qe6H0171 MPaKkTNKn N JOKTPUHalIbHbIX I'IOSI/IL{I/IVI BbISIBJISIETCA npo6/7e/vla, CBs3aHHas C oripegesieHnem
CYOBEKTOB AaHHOIO MPEeCTyrnieHnsl. ABTOP aHa/M3upyeT NPOoeKT henepasbHOro 3aKoHa, Harnpas/ieHHbIN Ha
COBEPLUEHCTBOBAHWNE YrO/I0BHO-UCMOHUTE/ILHOIO 3aKOHOAATEIbCTBA B YaCTU PEryNpoBaHsl UCMOTHEHUS
Haka3saHus1 B BUAe OrpaHudeHnsi cBo604bl. BbisiB/ISIIOTCS NpaBoBbie KOJI/IM3UM U MPeaararTCs MyTv ux ycTpa-
HEeHUS.
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THE ADOPTION OF CRIMINAL LAW NORMS

Annotation. Lawmaking principles are understood as rules establishing instructions for the legislator. In
this classical approach, they constitute an idea defining both the right and the obligation of the legislator.
Given the evolution of criminal law, an analysis of the lawmaking principles that determine the structure and
content of criminal law norms is of particular interest. This article examines the implementation of Article 200.4
of the Criminal Code of the Russian Federation. Based on an analysis of judicial practice and doctrinal
positions, the problem associated with determining the subjects of this crime is identified. The author analyzes
a draft federal law aimed at improving penal legislation in terms of requlating the execution of sentences in the
form of restriction of liberty. Legal conflicts are identified and solutions are proposed.
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BTeopvm npaBa CyLlecTBYeT psa «teopuii  [1, ¢.113-117]. Kak n3BeCTHO, MpUHLMMbI NpaBa nosi-
NPUHUMNOB npasa», KOTopble npegfiaraloT  BUINCL B TEOPETUKO-NPAaBOBOW MbICNKU, Npexae
BK/1aOplBaTh B 9TOT TEPMUH PasfiniyHoOe COAEpXKaHne  BCEero, B OTHOLLEHUN NPUMEHEHMS NpaBsa.
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O6ocHOBaHMEe aKTyanbHOCTW OAHHOrO uccne-
OOBaHUSA 3aKJlo4aeTCcs B HEOOCTATO4YHON paspabo-
TaHHOCTN 3MPEKTMBHOIO UHCTPYMEHTapus Ons
BbISIBNEHUSA, YETKOM (POPMYNNPOBKK 1 CCTeMaT3a-
LN OOKTPUHANBHBIX OCHOB MPU KOHCTPYMPOBAHUN
HOPM yrosioBHoro npaea. OT kayecTBa Uccnegyembix
OOKTPUHANBHBIX OCHOB HEMOCPEACTBEHHO 3aBUCUT
He TONIbKO Pe3yNbTaTUBHOCTL NPaBoNpPUMEHEHNS, HO
1 obLecTBeHHOE Bnaronony4ue.

HecMmoTps Ha onpefeneHHyo CTeneHb N3y4eH-
HOCTUW, CuUCTEMa MPUHUUMOB 3aKOHOTBOPYECTBa
OCTaétcsa npegmMeToM Ouckyccuin. B Hell MOXHO
BblAENNTb NPUHLMMbI, OCHOBaHHblE HA KOHCTUTYLMN
P® n o6wmx npuHUMnax npaea, a Takxe NpoLeccy-
anbHble MPUHUUMbI, CBA3aHHbIE C OCOBEHHOCTSMM
OTOefbHbIX 3TarnoB MPaBOTBOPYECKOro npoLecca.
Bce oHu, 6ygyyn pasnuyHbIMU No NPUPOAE 1 3HaYe-
HUIO, OMPEQENSAOT COAeP)XKaHNe 1 MexaHn3m co3a-
HWS1 3aKOHOB.

K o6wyMm npuvHUMNaMm 3akoHOTBOPYeCcTBa
(obwenpaBoBbIM NpUHLMMNAM), KOTOPblE MPUMEHS-
FOTCS MPY CO3OAHUN 3aKOHOAATENBCTBA, B TOM YNCTe
YrOIOBHOMO, TPaguMUMOHHO OTHOCAT cregyloLine
NOJSIOXKEHMS.

MpuHUMN 3aKOHHOCTK NpPeanonaraeT, YTo BCe
3aKOHbl [O/KHbI COOTBETCTBOBAaTb KOHCTUTYLMK
P®, He npoTnBOpeYnTb ApYyr APYry 1 ObITb NMPUHSTHI
B YCTAHOBJIEHHOM MNoOpsiaKke. 3akoH [OJKEH ObITb
YETKO ChOPMYNNPOBaH, a ero NpUMeHeHne — npeg-
ckasyembiM. MprHUMN paBeHCTBa BCEX Nepen, 3aKo-
HOM 00A3bIBAET 3aKOHOOATENO UCKITHYNUTL OUCKPU-
MWHALMOHHbIE HOPMbI, MOCKOJSIbKY BCE CYObEKTbI
NpPaBOOTHOLLIEHWI paBHbl B NpaBax U 06s13aHHOCTSX.
MpuHUMN rymaHu3ma o6ecrneyvrBaeT yBa)KeHMEe K
YeNOBEYECKOMY [OOCTOUHCTBY, HanpuMep, YrosoBs-
HbIll 3aKOH [AOMMKEH UCKIIoYaTh YPE3MEPHYIO Cypo-
BOCTb HakKasaHui.

Ocoboe BHMUMaHMe 3akoHogaTeNb AOJKEH
obpallaTe Ha MPUHLMMN CAPaBeqMBOCTU, TakK Kak
HOPMbI AOMKHbI ObITb 060CHOBaHHbLIMMW, CNpPaBenn-
BbIM/ 1 COpPasMepHbIMU, OTpaxkaTb 6anaHc nHTepe-
COB NINYHOCTN, O6LLECTBA 1 rOCyAapcTBa.

C npvHUUNOM cnpaBeniMBOCTU CBA3aH MPUH-
LN NpaBoBOW ONPenenéHHOCTN U ACHOCTM 3aKoHa
— HOpMaTMBHbIE MpPennucaHus  OOMKHbl  OblTb
MOHATHBI, YETKO CHOPMYIMPOBaHbI N HE JOMyCKaTb
NPOU3BOJILHOIO TOJIKOBaHMUS.

B cBow o4vepenb NpuHUUN ONpenenéHHOCTU
cornacyercs ¢ NPUHLMMNOM CUCTEMHOCTU 1 HENPOTU-
BOPEYMBOCTH, MOCKOJbKY 3aKOHOTBOPYECTBO
JOMKHO obecneynBaTb COMMacoBaHHOCTb HOBbIX
HOPM C y>Xe CyLLecTByloLMMK, n3beratb gyo6nmpo-
BaHus 1 npoTmBopeYnii. PaccmatpuBaemble npuiH-
Lunbl oTpaxkatoT yHOaMeHTanbHble TPeboBaHUsA K
MPOoLEeCCy CO3MaHWNs 3akoHOoAATenbCTBa U cnyxxar
OCHOBOW ANnst popMupoBaHnsa apheKTUBHON, cnpa-
BEL/IMBON 1 NpeackasyemMol NpaBoBOM CUCTEMBI [2,
c.34-41].

MpoueccyanbHble NPUHLUMNBI 3aKOHOTBOPYE-
cTBa obecneumBaloT 3(PHEKTUBHOCTb, 3aKOHHOCTb,
NMpPO3paYyHOCTb N Ka4YeCTBO 3aKOHOAATENIbHOW Oesi-
TENIbHOCTUN, CMOCOOCTBYIOT (hOPMUPOBAHUIO Chpa-
BEL/IMBOroO 1 yCTON4YMBOrO NpaBOBOro perynMposa-
Hus [3, ¢.192].

Takum o6pasom, nog npuHUMNamMm 3ako-
HOTBOpYECTBA MOHMMAKTCA OCHOBOMonarawLme
noen, pyKoBoasLme Hayana u MCXOOHble MOonoXKe-
HUS, OMpPedensiowne CyLHOCTb, HanpaBleHUs WU
KayeCTBO 3aKOHOTBOPYECKOW AesATeNnbHOCTU. OHu
cny>kaT MeTodOoNIorM4ecKO OCHOBOW Ons paspa-
OOTKN, NPUHATUSA, USMEHEHUS U OTMEHbl 3aKOHOB,
obecneymBass UX COOTBETCTBME OOLLECTBEHHbLIM
NMOTPEBHOCTSIM U rOCYAapPCTBEHHbIM MHTEPECAM.

MprHUMNbI NOMoraloT n3bexxaTb 3aKOHOTBOP-
YeCKMX OLWMNBOK, CNOCOOCTBYIOT peannsauun BOU
Hapoda, POCTy MPaBOBOWN KyNbTypbl U OOBEPUIO K
3aKoHOLOATENLCTBY.

B 3aBuCMMOCTY OT NPaBOBOWN XapakKTepPUCTUKN
MPVHLMIMOB 32KOHOTBOPYECTBA BO3MOXXHO BblAene-
HMEe Pas3nNYHbIX UX CBOWCTB, B YaCTHOCTU: OObEK-
TUBHOCTb, CWUCTEMHOCTb, [OEMOKPaTW3M, 3aKOH-
HOCTb, HAY4YHOCTb, N'YMaHn3M, ACHOCTb 1 NpencKasy-
€MOCTb, 3 (PEKTUBHOCTb.

MpuHUMNBI 3aKOHOTBOPYECTBa 3BOJIOLMOHN-
poBanu OT HedopMasibHbIX MOPaNbHO-3TUYECKNX
HOPM K Hay4YHO 0BOCHOBaHHOW CUCTeEMe, obecrneyn-
BalOLLEN KayeCTBO, NErMTUMHOCTb U 3PPeKTUB-
HOCTb 3akoHopatenbcTea. VIx cobnopgeHne — KoY
K YCTOM4YMBOMY pPasBUTUIO MPaBOBON CUCTEMbI U
obulecTsa B LENoM.

MpencTtaBnsieTcsd, 4TO Npobnema MNPUHLUMNOB
BO3HMKaeT B /OO0 oTpacnu npaea, HO 0cobyto
cneumndurKy oHa NpUobpeTaeT B YrofIOBHOM Mpase.
VIMeHHO B Teopuu yrofioBHOro npasa CyLlecTByeT
KOHLIENLMS MHOXXECTBEHHOCTM NPUHLMUMNOB, KOTOPbIE
0enaT Ha: obLyme 1 crneynasnbHble, OCHOBHbIE Y HEOC-
HOBHble, 00LlenpaBoBble (06LLME) N PErynATBHbIE
(H.. 3aropogHukos, HO.A. Oemnpgos, ITA. Kpurep,
M.A. ®edenos); NPUHLKMbI YrOJIOBHOMO Npaea, yro-
JIOBHOrO 3aKOHOAATEeNbCTBA, OTAESIbHbIX KaTeropui
N WHCTUTYTOB YyronosHoro npasa (BA. ManbLeB);
NPVHUMNbI Ha3Ha4veHnsa HakadaHusa (FTA. JleBnukui,
JIJ1. Kpytukos, I.C. KenuHa, B.H. KygpsBLues); npuH-
umMnbl 3akoHopatenbHon TexHukn (M.U. KoaneB) n
NPUHLWNbI  KOAMGUKaLMN  YrOIOBHOMO 3aKOHO4a-
Tensctia (T.B. KneHosa) [4, ¢.23].

MpuHUMNbBI YroNOBHOrO 3aKOHOTBOPYECTBA He
06s3aTeNlbHO ABMAIOTCA NpasuiaMy Ans npolecca
CO3[aHuns YyrojlIoBHONO 3akoHa B CTPOroOM CMbICHIE.
Takve ngen He UMEKT OAHOPOAHOrO XapakTepa,
XOTS 1 0obfafalT onpenenéHHbiM dyHaaMeHTab-
HbIM (6230BbIM) XapaKTeEPOM, MOCKOJbKY SBMSHOTCS
ONHaAMNYECKUMM NPUHLMNAMN Ha OCHOBE CTATUCTU-
YECKMX MPUHLMMNOB, TaKNX Kak MNPUHLMMbI 32KOHHO-
CTW, BEPXOBEHCTBA Npasa, NpaBoOBO ONpPeaesEHHO-
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CTW, rymaHn3ma 1 cnpasegnsocTu. [puHumunbl yro-
JIOBHOIO 3aKOHOTBOPYECTBA Nogpas3yMeBatoT co3aa-
HMEe npPaBOBbIX MpeanucaHuii He TOIbKO B
hopmarnbHOM, HO 1 B cofep>KaTenbHOM acrekTe.

MpuHUMNBI  YrONOBHOMO  3aKOHOTBOPYECTBA
BO3MOXHO MOHUMAaTb, Kak npasuna wuiMm HOPMbI,
yCTaHaBnAuBawLme npegnucaHnus unu 3anpetbl 1
BblOENSAOLLMECH CPean OPYrMX HOPM CBOUM 3Hauye-
Huem. B TakoM KraccmyeckomMm nogxope OHv npeg-
CTaBfsOT COOON Maen, ONpemensiowme OCHOBHbIE
npaesa N 0653aHHOCTN B 3aKOHOTBOPYECKOW Aesi-
TensHocTU. Cdhepy YrosioBHOro npaBOTBOPHECTBA
XapakTepusyT Takne MpUHLMMbI, Kak MonHoTa
CoCTaBa, [OCTaTOYHOCTb 3anpeTta n 6ecnpobenb-
HOCTb 3aKoHa [5, ¢.302].

MpuHUMNBI  3aKOHOTBOPYEeCTBa B  YrosioB-
HO-NPaBOBOM PEryMpOBaHNN COOTBETCTBYIOT MOBbI-
LLEHHbIM TPEOOBaHUSIM K SCHOCTU, CNPaBeAINBOCTH,
rYMaHHOCTM 1 NOMHOTE pernameHTaunm Hopm. OyHK-
LMOHaIbHOE Ha3HayeHne MPUHLUMOB YroSIOBHOIO
3aKOHOTBOPYECTBA 3aK/loyaeTcsa B obecneveHum
OanaHca mexpgy 9MdEKTUBHONM OXpaHo obLle-
CTBEHHO 3HA4YMMbIX MHTEPECOB U 3aLUTON KOHCTU-
TYLMOHHBIX NMPas IMYHOCTU, YTO HAXOAMT CBOE Bblpa-
XKEHME B HEAOMYCTUMOCTM U36bITOYHOW KPUMUHAIMN-
3auun 1 YPEe3MepHON YyroIOBHOW Pernpeccun.

Ycnosuss  co3gaHust  yronoBHO-MPaBOBOWA
HOPMbI BKJTHOYAOT B Ce6S1 KOHKPETHbIE OCHOBaHMUS
NPUHATUS N U3MEHEHNST YTONOBHOMO 3aKOHa, Hanpu-
Mep, NMO3BOMSAIOT C NMOMOLLLIO MNpUHLMNA JOCTaTou-
HOCTM 3anpeTa KOHKPETU3NPOBATb NOHATME NPECTY-
nieHns.

MpuHUMN NONHOTbLI COCTaBa, peann3yemblli B
npoLecce YronoBHOrO MNpPaBoTBOPYECTBa, Npeano-
naraet, 4TO YrofioBHO-MpaBoBas HopMa [AofmKHa
cofepkaTb BCe HEOOXOOUMbIE 1 JOCTATOYHbIE NPU-
3HaKM (3NEMeHTbI) OesHWs, KOTopble BMecTe obpa-
3YIOT MOJIHbIA 1 NCYepnbIBaOLLNA COCTaB MPecTy-
NieHns.

PaccmoTpum B KayecTBe nMpumepa 3ako-
HoTBOpYecTBa Npobnembl peanusaumu cT. 200.4 YK
P® [6]. B 2018 rogy 3akoHopatesnb BBeN B CUCTEMY
OOHKHOCTHBIX MPECTYMNEHNA HOBbIA COCTaB Mpe-
CTYMEHNs1, yCUNUN OTBETCTBEHHOCTb 3a HapyLUeHne
3aKoHo[aTeNbCTBa O KOHTPaKTHOW CUCTEME MyTEM
NosiBNIEHNss HOBOro cOCTaBa MPEeCTyrnfeHuss — CT.
200.4 YK P®. 3a BpeMsi AelCTBUSI YKa3aHHOWN cTa-
TbW, COMMacHO oguuManbHOW cTaTUCThke Bepxos-
Horo Cypma P® no ct. 200.4 YK P® wumeetcs
HECKOJIbKO MPUroBopOB.

MpakTu4eckn otcytcTeue B Poccum cratu-
CTUKN NpuMeHeHns CT. 200.4 YK P® sasnsaeTtcsa nHgn-
KaTOpOM HefocTaTKa eé B3aMMOAENCTBIS C 0OLLUMN
cocTtasamu npectynneHuii rmasbl 30 YK P®. OcHos-
Has npobnema 3akyaeTcs B TOKOBaHNM 3aKOHO-
JaTeNbHOro YCnoBus O TOM, YTO CyObeKT mpecTy-
nneHus, npegycmoTtpeHHoro cT. 200.4 YK P®, He

OOSKEH ObITb OO/MKHOCTHBIM JIMLOM WUAW JIULOM,
BbIMOMHAOLWMM yNpaBfieHYeckne (yHKLUMM B KOM-
MEPYECKON MU MHOW opraHn3auuun.

CnoxuBlwascsa cygebHas npakTuka [OemMOH-
CTpUpYyeT npeobnagaHue opmasnbHOro (crartyc-
Horo) nogxopga. B ero pamkax cygel, ycTaHaBnmBas
COOTBETCTBME CTaTyca OOBUHSAEMOrO KpUTEPMSIM,
N3NOXEHHbIM B nprvMedaHnn K CT. 285 YK P® n
MocTtaHosneHun MNneHyma BC PO Ne 19 017 16.10.2009
[7], oToatoT NpropuTET KBaNurKaumm rno ctatbsim o
OOJDKHOCTHbIX MpecTynneHusx. B KaccaumoHHbIX
»Kanobax CTOpOHa 3aluUTbl HEPEOKO YKa3bliBaeT Ha
NOBEPXHOCTHOCTb TakOro aHanuaa, Korga cyd, no
CyTW, OrpaHn4MBaeTCs nepedncneHneMm cdopmasnb-
HbIX MOJTHOMOYUN, HE YIYyBNSsCh B X OPUONYECKYIO
CYLLUHOCTb N He YCTaHaBAMBas HanMyus peanbHbIX
OopraHusaunoHHO-pacrnopsanTeNbHbIX pyHKLMIA,
BJIEKYLLMX MpaBoBble nocneacteus (KaccaumoHHoe
onpepeneHne Bocbmoro KCOKO ot 21.01.2025 no
neny Ne 77-441/2025 [8]).

B nportuBoBec aTOMYy B MNpPaBOMNpPUMEHUTENb-
HOWM NpakTuKe (PopMUPYETCS ansTepHaTVBHasA TeH-
OEeHUMS, OCHOBaHHasi Ha (hyHKLMOHaNIbHOM NoAxoae.
EE CTOpOHHUKM nonararoT, 4YTO ANs Keanmdbukaumm
no cT. 200.4 YK PO peluatoLee 3Ha4eHNe UMEET He
dopmMarnbHbI  cTatyc, a (akKTUYecKnini xapaktep
COBEPLUAEMbIX OENCTBUIA.

Hanpumep, npeactaBnsaeT NHTEpPeC anennaum-
OHHOe onpepeneHne CaxannHCKoro o06aaCcTHOro
cyga, roe BHMMATENbHO MNpOoaHanvMsnpoBaHbl He
TONMbKO JIOKaJIbHbIE aKTbl, HO N akTuyeckne obsi-
3aHHOCTU 06BUMHSieMOro no npuémke pabdot. Cypg
NPUWEN K BbIBOOY O BO3MOXHOCTU MPUBMEYEHUSN
BUHOBHOIO K YrOfIOBHOW OTBETCTBEHHOCTU WMEHHO
no cneumanbHOn HopMe (AnennsuMoHHoe onpene-
neHne ot 27.05.2025 no geny Ne 22-553/2025) [9].

Mopo6HbIN Noaxon HaxoouT MNOAAEPXKKY U B
Hay4YHOW OOKTPVHE, roe OTMEYaeTCs, YTO MOJIHOMO-
YN KOHTPAaKTHOrO YMpaBfsOWEro MOryT HOCUTb
pasnuyHbIN XxapakTep 1 Janeko He Bcerga COOTBET-
CTBYIOT KJ1aCCUYECKOMY MOHUMAHUIO OO0KHOCTHbIX
DYHKLMNA.

CnoxuBLuasica KONMn3usi NpMBOAUT K MpaBo-
BOW HeonpenenéHHOCTN N CHUXAaET 3(PHEKTUBHOCTb
cneumanbHON YyrofoBHO-NPaBOBOM HOpMbI. [nsa pea-
n3aumm 3ambicna 3akoHoOaTens MnpeacTaBisieTcs
LenecoobpasHbiM 3aKpensieHne B npakTuke yHK-
LMOHaNbHOro nogxo[a, npu KOTOPOM KaxKablid ciy-
Ya OOMKEH OLEHMBATbCS Ha NpegMeT Toro, Obinuv
N UHKPUMUHUPYEMbIE LENCTBUA HEMNOCPEACTBEH-
HbIM OCYLLIECTBNEHNEM DYHKUUIA B chepe KOHTPaKT-
HOW CUCTEMbI, UJN >KE OHN BbITEKANWN N3 NOSIHOMOYWIA
OOJHKHOCTHOrO nmua. MsnoxkeHHoe noTpebyeT 3aKo-
HOOATENBbHOrO  COBEPLUEHCTBOBAHWUS  pedakuun
nceregyemon ctatbi Y AOMNOSIHUTESNIbHBIX pa3bsiCHe-
HUIA co cTopoHbl BepxosHoro Cypa PO.

YronoBHbIl 3aKOH JOMKEH ObITb YETKO 1 OOHO-
3Ha4yHO chopmMynMpoBaH, 3akpennsas bble BO3-
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MO>XHOCTUN NPUMEHEHNS Mpasa no aHanorum «nullum
Crimen nulla poena sine lege» (nepeBof ¢ nat. — HET
HakagaHus 6e3 ykasaHus Ha To B 3akoHe). Viccneny-
embllii NpuHUMN obecne4vrBaeT NpasBOBYHO Onpene-
JIEHHOCTb 1 CNPaBeLIMBOCTb B MPUBNEYEHUN K YrO-
JIOBHOW OTBETCTBEHHOCTM.

TakvM 06pa3oM, Ko4eBble aCMeKTbl MPUH-
uuna nonHOTbl COCTaBa COCTaBASAIOT: KOHKPETHOCTb
1 onpenenéHHOCTb cocTaea npectynneHnsd. Coctas
NPEeCTYNNeHNa OO/MKEH OXBaTbiBaTb BCe Heobxoau-
Mbl€ OOBEKTUBHbBIE N CYOBEKTVBHbIE NPU3HAKN Npe-
CTynSIeHNs1, YTOObI NPaBONPUMEHNTEND CMOT MOJHO
N ucyepnbiBawLle KBanupuuMpoBaTb Hakasyemoe
OesiHue.

Kak Wn3BECTHO, YrofoOBHbI 3aKOH [OSKEH
yCTaHaBNMBaTb BCE NMPU3HaKN, KOTOPble XapakTepu-
3YI0T AesHne Kak 06LLEeCTBEHHO OnacHoe 1 NPoTUBO-
npaBHOE, MCKJOYas HEeomnpenenéHHoOCTb 1 Mpouns-
BONMbHOE TOnKoBaHue. B cBow ovepenb cnepyet
obecrneynTb NCHEPMbIBAIOLLYIO PerfnaMmeHTaLmio yro-
JIOBHO-NMpPaBoBoN Hopmbl. B yacTtHoCTW, yronos-
HO-MpaBoBasi HOpMa [OJPKHA OxBaTbiBaTb BECb
CNekTp 06sa3aTefibHbIX 31EMEHTOB MPECTYMIEHNS,
4YTOObI MpU KBaNMUKaLUN OESHUS HE BO3HMKANOo
HEsICHOCTEN 1 OLINBOK B KBaNnukaLmm.

MpuHUMN gocTaTto4HOCTW 3anpeta — dyHOa-
MeHTaslbHas npaBoBas WAes, OrpaHnyMBatoLLas
ny6anyHyt0 BnacTb 3akOHOM. Ero cyTb B TOM, 4TO
BMELLATENbCTBO rOCydapCTBa B MpasBa rpaxnaH
OOMyCTMMO UL B CTPOro OnpaBOaHHbIX Cly4asx,
Korga aTo MPEeAnUCcaHo 3aKOHOM U SIBASIETCSA MUHU-
MaJsIbHO HEOOXOOUMOW CTEMEHbIO ANs 3alimTbl Apy-
MMX KOHCTUTYLIMOHHBIX LIEHHOCTEN.

Viccnegyemsblin npuHUMN, pasBuUTbIn B pamkax
ngen KOHCTUTYLMOHaNN3Ma, Hallen OTPaXKeHne B Y.
3 cT. 55 KoHctutyuun PO npasa Yenoseka n rpax-
JaHMHa MOryT ObITb OrpaHuyeHbl denepasnbHbiM
3aKOHOM NULLIb «B TOM Mepe, B KaKol 3TO HeobXo-
AVIMO» NS 3aLNTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS,
HPaBCTBEHHOCTW, npaB gpyrux nauy. [MpuHumn
HanpsaAMyro OPMYNNPYETCHA B YrOMOBHbLIX KOOEKCax
pasnuyHbIX cTpaH. K npumepy, aHanornyHbie HOpMbI
copgepxatcsa B KoHctutyuun ®PIT 1 KoHCTUTyummn
MopTtyranuun. B YK MaHawmel (CT. 2, 3) ycTaHaBnmBaeT,
YTO KPUMUHaNU3auus [OesHUs [JonyctuMa  nuvllb
Korga aTo «6e3yCcnoBHO HEOOXOOUMO», a YrOIOBHOE
3aKOHOAATENBCTBO MPUMEHSIETCS, TONBKO ECNN NHbIE
MEXaHU3Mbl COLIMaNbHOrO KOHTPONS HEBO3MOXKHbI.
YK Cepbum (CT. 3) roBOpUT O HaKa3aHUsSIX «B pa3me-
pax, HeO6XOAMMbIX ANS MPeceyeHst MPECTYMNIEHNA»
[10, c.164-167]. K npumepy, aHanornyHble HOPMbI
cogepxatca B KoHcTutyuum OPIT 1 KoHcTUTyuumm
MopTyranuun.

MpakTuyeckas 3Ha4YMMOCTb MPUHLMMNA 3aKJio-
YaeTca B CO34aHuM NpaBoBOro 6apbepa MNpoTvB
npoun3eorna, He Jonyckas n36bITOYHbIX OrpaHNYeHUin
npas 4YenoBeKa 1 3aLLyLLas KOHCTUTYLIMOHHbIE NpaBa
1 cBOo6OAbI.

OcyLiecTBneHre rocygapctsoM ius puniendi
(nepeBof ¢ nat. — «NpaBa Ha HakasaHue») orpaHu-
YEHO KOHCTUTYLMOHHBIM MPaBOMoOpsaKOM U CUCTe-
MOW rapaHTuii, OCHOBaHHOW Ha NPUHLMNax, KOTopble
onpenensloT yCrnoBMS [OKasbiBaHUA 1 NIETUTUMU-
pYylOT paspelleHne CoumanbHbIX KOH(IMKTOB. B
3TOM KOHTEKCTEe MPUHUMMN LOCTAaTOYHOCTW 3anperta
BbICTYNaeT B KayecTBe OMHAMUYECKOro MpuUHLMNA,
pas3BMBatOLLErO N KOHKPETU3NPYIOLLErO CUCTEMHBIN
NPVHUMN KpuMuHanusaumn [11, ¢.129].

OVHaMnyecknin - MpUHUMN  JOCTaTOYHOCTU
3anpeTta OCHOBaH Ha y4é€Te peasnbHOW O6LLECTBEH-
HOM OMacHOCTW W 4acTOoTbl OEsHUN, COBepLueHne
KOTOpPOW cnepnyeT yronoBHoe npecnegosaHue. OH
TpebyeT, 4TObbl pacLUMpPEHNE YIOIOBHOM PENPeCccumn
ObIJI0 4OCTATOYHBIM. OTOT MPUHLWM CAY>XAT NPOTU-
BOBECOM Y>KECTOYEHUIO YrOfIOBHONO 3aKOHa, Haro-
MUHasi, 4YTO €ero CUCTEMHOCTb He [OSPKHa Hapy-
LIaTbCHA COTHSAMMW HECOTIACOBaHHbIX NMOMPaBOK.

Takrm 06pa3om, ecnu NPUHLMMN MUHUMaNbsHON
KPYMUHANM3aLuum O4epHnBaET rpaHiLbl YroIOBHOMO
3aKOHa, TO MPUHLMN [OOCTaTOYHOCTM 3anperta
HanpaBfsieT 1 OrpaHMYMBaeT cam MPOoLEeCC 3aKOHO-
OaTenbHbIX M3MEHEHUN BHYTPWU 3TUX rpaHuu, obe-
crneymBass ero OBOCHOBAHHOCTb U Lenecoobpas-
HOCTb.

CnepyeT OTMETUTb, YTO AMHAMKKA KpUMUHANW-
3auun HOBbIX BNOOB OEAHUI Bbi3biBAET 0OECMNOKOEH-
HOCTb C TOYKU 3PEHNs MPUHLMMIa LOCTAaTOYHOCTU
3anpeTta, MOCKOMbKY YrofoBHOe MpaBo wuHorga
NCMNONb3YeTCs 3akoHodaTeNleM KakK WHCTPYMEHT
CUMBOJIMYECKON MNONMUTUKK, HanpasfeHHON He Ha
peLLeHne Npobsiem, a Ha 4EMOHCTPaUMO BUAVMOCTU
60pbObI C HAMW. YrONOBHOE NMpaBo CTaHOBUTCS BCE
6onee TEXHOKPATUYECKMM, YrONOBHbIE NPeanucaHuns
CTPOSITCS BO B3aMMOCBS3N C HapyLLUEHUEM CIIOXKHbIX
«HOPMAaTMBHbIX TKaHel», KOTOPblE HaxoQdAT CBOe
perynnupoBaHne 3a npegenamy yrofioBHOMoO npasa.
Takoe pasBuTNE CBULETENBCTBYET O NPU3HaKax Kpu-
31ca HECOBEPLUEHCTBA 3aKOHOAATENbHbIX WHMLMA-
TWB, NOCKOMbKY 3aTparvBaeT peann3auuio OCHOBbI
CTaTUCTUYECKUX MPUHLMMNOB 3aKOHHOCTU M crpa-
BEL/MBOCTW, YTO CHWKAET ONPEeAenEHHOCTb rpaHnL,
YrofioBHOW  chepbl, HaHOCUT  yuwiepb  QyHKUMK
obLero npegynpeXXaeHns 1 CTaBuT Nnopg, yrposy ero
3P HEKTNBHOCTb.

B cBoto o4vepefb OTKasd B MpU3HaHUM OesiHWSA
NPEeCTYMHbIM, HECMOTPSA Ha ero O4YeBUgHyt0 obLLe-
CTBEHHYID O0MacHOCTb W HeobXOAMMOCTb YroJfioB-
HO-MPaBOBOr0 pearnpoBaHns, BEOET K TSKEMbIM
nocneacTemsM: 6e3Haka3aHHOCTU MPECTYMHUKOB,
PUCKY LUMPOKOro pacnpocTpaHeHnsi 06LeCTBEHHO
onacHbIX AesHWIA, NOAPbIBY BEPbI B CMPaBeLIMBOCTb
1 aBTOPUTET 3aKOHa.

Ownbkn, coBeplUaeMble 3akOHOQaTenem B
obnactT KpuMUHanu3aumm u LEKPUMUHaNU3aLmm
CBA3aHbl C HECOONMIOAEHNEM CeayoLLEero NnpuHumna
— NpuHUMna 6ecrnpobenbHOCTY YrofIOBHOMO 3aKoHa
[12].
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Mpobnema cnctemHoro npobena HaxoguT CBOE
OTpaXXeHne B [OEeNCTBYKWOLLEN pedakumm Yronos-
Ho-ucnosnHuTenbHoro kogekca (YVIK) PO, roe BbisiB-
JIEH CUCTEMHbI Npoben B NMpPaBOBOM pPerynnposa-
HAW WUCMOJSIHEHUS] Haka3aHusi B BUOE OrpaHnyeHust
cBobogpbl (CT. 47! YVIK PO)

lMpaBoBas HeonpenenéHHOCTb CyLLECTBYET B
BOMPOCE WCHUCNEHUS CpOKa [OOMOSHUTESIbHOMO
HakasaHus B BUOE OrpaHn4eHns ceoboppl oas nuu,
OoTObIBaOWMX NMPUHYyguUTENbHble paboTbl. CornacHo
4. 2 CT. 49 YUK PO, CpPOK UCYMCNHAETCA C MOMEHTA
OCBOOOXKAEHNS U3 MCMPaBUTESIbHOMO YUPEXAEHNS,
YTO He y4uTbIBaeT crneundrky OCBOOOXAEHWS ©3
ncnpaBnUTeNbHbIX LLEHTPOB.

B uensx ycTpaHeHusi yka3aHHbIX Npo6esnos
3aKOHOMPOEKTOM MpeafiaraeTcs pacrnpocTpaHuTb
YyCTaHOBNEHHbIN CT. 47! YVIK P® nopspok (Hanpas-
JIEHNEe K MECTY XKUTEeNIbCTBa U SBKa B YrOJIOBHO-UC-
MOJIHUTENBHYIO MHCMEKLUMIO) HA OCY>XXOEHHbIX, YKa-
3aHHbIX BbILIE KaTeropuin, obecrne4ms TEM CaMbiM
€0MHbIN NPaBOBON PEXUM L8 BCEX UL, NPUCTyna-
IOLNX K OTObIBAHUIO OrpaHMyeHns cBobOdbl nocne
0CBOOOXAEHNS M3 MecT usondumm. Kpome TOro,
npeanaraeTcs 3akpenuTb, YTO ANS nuy, oTbbiBas-
LWMX NPUHYOUTENbHbIE PaboTbl, CPOK AOMONHUTESb-
HOMO HakasdaHusi B BUAE OrpaHuyeHusi cBobofbl
NCHUCNSAETCA CO OHSA OCBOOOXOEHUSA U3 MCnpaBu-
TeNbHOro LeHTpa. MNMpn aTOM Bpems, 3aTpadvyeHHoe Ha
npoesa K MECTY XUTENbCTBA, NOANEXMUT 3a4éTy B
CPOK OTObIBaHWS Haka3aHusa (OOVMH OeHb 3a OfuH
aeHb) [12, ¢.92-101]. MNpeacTaBneHHbIi 3aKOHOMNPO-
EeKT HOCUT TEeXHWYECKWI, HO Ba’KHbIA XapakTtep,
HanpaeneHHbIi Ha MOBbILEHNE CUCTEMHOCTU W
HENPOTUBOPEYMBOCTY  YrONIOBHO-UCTMONHUTENBHOIO
3aKoHO[ATeNbCTBa. YCTPaHeHnE BbISIBIEHHBIX MPO-
6enoB 6ygeT cnocobcTBOBaTbL €OUHO0BPasHON npa-
BOMPVIMEHUTESNIbHOW NMPaKTUKE U YKPEMEHNIO 3aKOH-
HOCTN B chepe UCMNOSTHEHUSA CYyAEeOHbIX aKTOB.

OuCno3NTUBHOCTE  Kak  MPUHUUMN  YrosioB-
HO-MPaBOBOro 3aKOHOTBOPYECTBA, Hanpumep, MNpo-
saBnseTcs B CT. 76 YK PO, B npumedaHum K cT. 122 YK
P®, B npumeyaHne Kk cT. 201 YK P®, yto noareep-
XKOAKOT BAUSHME OMCMO3UTUBHBIX MOEN Ha YrosioB-
HylO MOMWTUKY U YrofoBHOE MPaBOTBOPYECTBO.
OpHako, HECMOTPS Ha 3TO, MOXKHO KOHCTaTUpOBaThb,
YTO UHCTPYMEHTaSIbHbIN NoaXon K aHannay Ancrno3u-
TUBHOCTW B YrOJIOBHOM MNpaBe OTCYTCTBYET [14, ¢.69].

OVCno3NTUBHOCTE  Kak  MPUHLMMN  YrosioB-
HO-NPaBOBOro 3aKOHOTBOPYECTBA XapakTepusyeT
BO3MOXXHOCTb  CYObEKTOB  YrofioBHO-MPaBOBOro
npaeBa CamMOCTOATENIbHO, B npegenax, npegycmo-
TPEHHbIX 3aKOHOM, BblOVpaTh BapuaHTbl NOBeAEHUS
1 BANSATb HA OTHOLLEHWS Ha NpoLecCyalbHble Npaso-
OTHOLLIEHWS1, UCXOAS U3 CBOMX 3aKOHHbIX UHTEPECOB
[15, c.11].

OCHOBHbIE NPUHLUMMbLI AUCMO3UTUBHOCTY B Yro-
JIOBHOM MpaBe CBsi3aHbl CO cBOOOAOM BbiOOpa nose-
AeHUsi cybbekTa npasa NMYHOCTU, MOCKOSIbKY HAMN-

BUO MMEEeT MNpaBO CaMOCTOSTENIbHO BblbupaTtb U3
anbTepPHaTMBHBIX, MNPEAYyCMOTPEHHbIX YrONOBHbLIMM
3aKoHamu, Hanbosnee BbIroAHbIN Anst cebs BapuaHT
noBeneHnst nNpu cobntogeHnn YyCTaHOBIIEHHbIX Npa-
BOBbIX FpaHuL,.

B yronoBHbIX fgenax npaee QUCMO3UTUBHOCTb
HaxoguTCst B MOOYUHEHHOM MOMIOXEHNN B OTHOLLE-
HUWN K MPUHUMNY ny6nnMyHOCTM, MOCKObKY rocyaap-
CTBO BbICTYMAET B pPOSiM 3aLUMTHMKA OBLLLECTBEHHbIX
VWHTEPECOB U 3aLLNTbl 0OBUHSEMbIX.

YronoBHoe npaBo MOCTPOEHO Ha MpuHUMNe
HaVMeHbLLIEro BMELLATeNbCTBA, COMrNacHO KOTOPOMY
npaBo MpuBReKaTb K YrojlOBHOW OTBETCTBEHHOCTU
OOJDKHO MPUMEHSTLCS TONbKO MOCne TOro, Kak Bce
Opyrve anstepHaTuBbl OKasanucb HeaheKTnBs-
HbIMU. I3N0XKEHHOE MONOXXEHNE 03HAYaET, YTO rocy-
0apcTBO He 0653aHO HakasbiBaTb B YrofIOBHO-Npa-
BOBOM MOpSiAKE BCE aHTUOOLLECTBEHHbIE AENCTBMS,
HO OHO TaKXe He MOXXET KpUMUHaNM3npoBaTb Te,
KOTOPbIE HE NPEACTaBNAOT peanbHOl Yrpo3bl UHTE-
pecam o6LLEeCcTBa, rocygapcTea U OTAENbHbIX L,

KpuMunHanuaauuss ©n  neHanudauust obLue-
CTBEHHO OMacHbIX AesiHWI — 3TO NPOLIECChl onpene-
NIeHns1 OestHUI Kak NPecTynHbIX U YCTAHOBEHNS 3a
HUX HakasaHusi. DTN MPOLECChbl OCHOBLIBAKOTCS Ha
psiAe MPUHUMMIOB, KOTopble obecneymsBaroT nx 060-
CHOBaAHHOCTb, CMpPaBeAsIMBOCTb U COOTBETCTBUE
npaBoBbIM 1 coLMasnbHbIM HOpMaM.

KpuMynHanuaauuss n neHanu3auusi LOSKHbI
ObITb  cbHanaHCUpoOBaHHLIMK, OCHOBbLIBasiCb  Ha
3awmTe O6LWEeCTBEHHbIX UHTEPECOB Mpu cobnope-
HUK nNpa. Yenoseka. C cogep>xaTenbHOM TOUKK 3pe-
HUS1 BOKHENLLUMW HanpaBfieHNsM1 YronoBHOIo npa-
BOTBOPYECTBA ABNSOTCSA MMEHHO MPOLECChl KPUMUA-
HanM3auun (oeKpuMmnHanu3auun) 1 neHannsauum
(neneHanuzauun) [16, c.11].

OuyeBMgHO, 4TO, OOLWIME MPUHUMMbI 3aKo-
HOTBOpYecTBa 3afdatoT 6a3oBble Npasuia PasBUTUs
CYLLIHOCTW 3aKOHOTBOPYEeCTBa B LiefIoM, B TO BpeMs
Kak MpuHLMMbI YrofIOBHOMO 3aKOHOZATeNbCTBA OTpa-
>KalT OCHOBHbIE TPeboBaHUs K yrofoBHOMY 3aKOHO-
0aTenbCTBY, HE Kacasicb 0CO00I Npupofpl 1 3agaydn
npaBoTBOPYECTBA.

Takum 06pa3omM, UCXOAs N3 KOHUENUUU rocy-
papcTtea, u3noxeHHon B KoHcTuTyumn Poccun,
aBTOP KOHCTaTMPYeT Ba)KHOE 3Ha4dYeHne Uu posb
MPUHLMMOB  YrOfIOBHOMO  3aKOHOTBOpYeCcTBa B
cuUCTeMe OeNCTBUI OT camblX OBLLMX (TaKMX Kak yBa-
>KEHME YeI0BEYECKOro AOCTOMHCTBA) A0 YTBEPXKAE-
HUS KOHKPETHBbIX MPaKTUYECKNX Pe3yNbTatoB KX
npUMeHeHns (Hanpumep, NPUHLUMMN BUHOBHOCTM CT. 5
YK P®) [17, ¢.168-175].

OBOJIIOLUNS YrONIOBHOW [OOKTPUHbLI Onpeaens-
€eTCsl co30aHNeM 1 COBEPLUEHCTBOBAHMEM MPUHLM-
MoB, OrpaHNYNBaIOLLIMX 1 PEFYNNPYIOLLMX BCIO Kapa-
TeNbHY BNacTb rocygapcTaa. Takas hopMynmpoBKa
Oblna ManonccneaoBaHHoOM B COOTBETCTBUN C UCTO-
PUYECKUMU, MONMUTUYECKMMU U COLMaNIbHO-3KOHO-
MUYECKUMUN OTHOLLEHUAMU B Poccun.
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OpHako CTpyKTypupOBaHMe MPUHLWMOB He
SABNSAETCA WCKOYUTENBbHBIM BOMPOCOM MPaBOBOro
nopsigka, 3To XapakTepHO LSl BCcex obnacTtein 3Ha-
HUSA, NOCKONbKY BOMPOCHI (Pr1noCcohCKO-METOA0S0-
MYeCcKOro xapakrepa pPerynvMpyroTca Ha OCHOBE
hbyHOAMEHTaNbHbLIX MOSIOXKEHNIA, N3 KOTOPbIX NPOUC-
TEKAET BCE CUCTEMATUYECKOE MOCTPOEHME KaxKOoWn
obnacTn 4YenoBe4eckoro 3HaHusi. B coBpeMeHHbIx
YCOBUSAX 3HAYeHWe WCCedoBaHus MNPUHLMMNOB
3aKOHOTBOpYECTBA MPUOBPENO HOBOE U3MEPEHNE,
MOCKOJMIbKY CUCTEMATUYECKNE [UCKYCCUN BblOoBU-
ratoT UX B Ka4eCTBE CYLLECTBEHHbIX ()akTopoB ONs
COBpPEMEHHOW KoandurkaLmm B 06nacT yronoBHOMO
3aKOHa, a TakXe B OTHOLUEHNN TeHOEHUMI B NpaBo-
BOM OB0OCHOBaHUK, YTO SABNSIETCS NPECTYMNIEHNEM
Kakne HeraTuBHblE MOCNEACTBUS OyayT ykasaHbl B
Yro/lOBHOM 3aKOHE 3a VX COBepLUeHue.

MpencTaBnsercs, 4TO pasBUTUE MPUHLMMIOB
YrOfIOBHOMO 3aKOHOTBOPYECTBA HE SABMSETCS NPOU3-
BOOHbIM OT TEOPETUKO-aKaLEMNYECKNX pa3MbiLLnie-
HWA, a, HanpOTUB, CBUOETENbCTBYET O peakuum
obLiecTBa Ha BOSMOXXHbIE MPU3HaKKM OLLNOOK 3aKo-
HOOaTeNnbHOM BNnacTu.
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