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FMPABOBAS NMPUPOLA COIJIALLIEHUNA O HETIPELACTABJIEHUN
NUCKA (PACTUM DE NON PETENDO) B PUMCKOM [1PABE

AHHOTaums. B cTatbe paccmaTpmBaeTcs npaBoBasi npupoAa 1 3Ha4eHne COorniallieHnsi O HernpeacTas-
JieHun ncka (pactum de non petendo) B pyMCKOM ripaBe. AHaIM3NpPyeTCs1 ero MeCTO B CUCTEME ius civile u ius
honorarium, a TakXxe rpoyeccyasbHbI XapakTep aKCLernuum, BO3HKaroLLel n3 gaHHoro nakta. Ocoboe BHu-
MaHve yaensieTcs pasrpaHnydeHuto pactum de non petendo n matepuanbHO-MpPaBoBbiX CIOCO60B rnpekpaLLe-
HYS1 0653aTe/IbCTB, MPexAe BCero rnpoLYeHns Jora, MNPe[yCMOTPEHHOro COBPEMEHHLIM rPaXK[aHCKM 3aK0-
HopartesiscTBoM Poccuiickon ®epepaymn. Ha ocHoBe aHanmsa NCTOYHUKOB PUMCKOIO rpasa v JOKTPuHaIb-
HbIX MOAX0A0B AE€/1aeTCs1 BbIBOA O ABOVICTBEHHOW rpmpoge pactum de non petendo v 060CHOBbLIBAETCS BO3-
MOXXHOCTb UCIO/Ib30BaHs1 JaHHOW KOHCTPYKUMY B KAYECTBE a/lbTEPHaTUBHOIO MexaHu3ma 3aLynTbl MHTEPe-
COB CTOPOH 06513aTesIbCTBa B COBPEMEHHOM Mpase.
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asibHble cpeacTBa 3alymThl.
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Annotation. The article examines the legal nature and significance of the agreement not to bring an
action (pactum de non petendo) in Roman law. It analyzes its place within the system of ius civile and ius
honorarium, as well as the procedural character of the exception arising from this pact. Particular attention is
paid to distinguishing pactum de non petendo from substantive-law methods of terminating obligations,
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I/ICK (actio) saHMman ueHTpanbHOe MeCTO B
CUCTEME PUMCKOrO YacTHOro npaea MU
BbICTyNan KJOYEBbIM KPUTEPUEM CYLLECTBOBaHMSA
cybbekTuBHOro npasa. NpaBoBoe perynMpoBaHve B
Prvme cTponnock npenmMyLLLeCTBEHHO Yepes npouec-
cyalibHble (DOPMbI, B CBA3W C YeM BO3AENCTBME Ha
NPaBOOTHOLLEHNE HEPEOKO OCYLLECTBASANOCh He
nyTeM U3MEHEHUS er0 MaTepuanbHOro COAePXXaHus,
a MOCPEeACTBOM OrpaHuMYeHUss WM YCTpaHeHus
cynebHon 3awmTbl. Ocobyto posib B 3TOM MEXAHU3ME
urpano mnpeTopcKkoe npasBo, pasBuBLUEE pPa3BeET-
BJIEHHYIO CUCTEMY MCKOB 1 BO3PaXKEHWI, MO3BOSISB-
LWy MMOKO KOPPEKTUpOoBaTb AENCTBME HOPM ius
civile.

B HacToswee Bpems [pakgaHCKUA KoOekc
Poccuiickon ®epepauunmn (panee — 'K P®) npenyc-
MaTpuBaeT Takol crnocob npekpalleHnst obsa3aTenb-
CTBa Kak «MpoLLeHne fonrax», nog KOTopbIM NOHMMAa-
€TCs1 0CBOOOXKAEHWE (NPOLLEHNE [ONra) KPeaNTOPOM
OOMKHUKA OT ero 06s3aHHOCTEN, eCn 3TO He Hapy-
LWaeT npaB TPETbUX NUL, OTHOCUTESIbHO MMYLLIECTBA
kKpeauTtopa (CT. 415 'K P®). 3T10T cnocob npekpatye-
HUsi 0653aTENBbCTB, KOTOPbIN OCYLLECTBSETCS Yepes
BONEN3bSBIEHNE KpeauTopa, SBASETCS, MO CyTwu,
OTKa3oM Kpeautopa OT TpeboBaHW K LOSMKHUKY.
Bnpoyem, ycmaTpuBaeTcsi, 4TO B peayfibtaTte Takoro
BONEN3BSABNEHNS NMYLLIECTBEHHOE MOJNTIOXKEHNE Kpe-
AVTOpa He BOCCTaHaBNMBAETCS, OOJI, KOTOPLIA He
Obln ynnayeH, ocTaeTcsa B Nt0OOM crydae, a noTomy
[O0BPOBOSBHBIN OTKa3 Kpegutopa OT CBOUX Tpebo-
BaHUN K [O/HKHUKY MO MPaBOBbIM MOCNEACTBUSAM
O4YeHb 6/M30K K poroBopy papenus. [MpoweHue
gonra UMeeT CBOUM MNpaBoOBbiM 3(EKTOM Takxe
JIMLLIEHNE KpeanTopa BO3MOXXHOCTY NPERbSBUTL NCK
K OOJDKHUKY, KOTOPbI OCHOBbIBaNcs 6bl Ha 0653a-
TENbCTBE, W3 KOTOPOrO0 BO3HWK [ONN, MOCKOSbKY
0053aTeNIbCTBO YXKe ABNSETCA NpeKpaLLeHHbIM.

Moxoxknin NpaBoBO 3hPEKT NMENO cornatle-
HMEe O HenpeacTaBfneHMM wucka (pactum de non
petendo) B puMCKOM npase, KOTOPOE NPeacTaBnsaio
cobol HedopmanbHOEe cornalleHue, no KOToOpOMy
Kpeoutop 06si3biBancst He nopaBaTb WUCK K [OSK-
HMKY BOOOLLE WNN onpefeneHHoe Bpems B ciy4vae
HEBbIMOJIHEHNST UM 06sA3aTeNbcTBa. IDTOT NakT npu-
Hagnexan K pacta nuda (ronbix NakToB), TO €CTb HE
nopoXxaasn NpasBo Ha UCK. Takoe cornalleHne nogyum-
HAanocb npasuny «nuda pactio obligationem non
parit, sed parit exceptionem» - ronbii NakT He
nopoXkaaeT 0b6a3aTenbCTBa, HO NOPOXKAAET SKCLen-
uuto. MoaToMy OOMKHUK B Crlydae HEeBbINOSHEHMWS
KpeoutopomMm 06s13aTenbCTBa MO HEMPEeACTaBEHNIO
ncka (T.e. B cnyyae noga4yv UM 1Ucka) MMen npoLec-
CyasibHOe npepocTepexeHune - exceptio pacti, koto-
pOe Cny>XWo0 CpPeacTBOM 3alnTbl OT Hepobpoco-
BECTHOrO MOBEAEHVSA KpeguTopa. JTa 3awmra OCHO-
BblBasiacb Ha MPETOPCKOM Npase, MOCKOJbKY MMEHHO
NPeTtop W MPUMEHSI YKa3aHHYK 3KCUENnuuio o
3aKnNto4YeHHOM cornatleHnn. Pumckunii ropucT MNMasen

ykasbiBaeT: «OTHOCUTENBHO 3anora no npasy mMaru-
CTPaTOB BO3HMKAET UCK 13 3aKJIIOYEHHOrO cornatlie-
HUS, @ YCTPaHsAeTCa NyTeM aKcLenumm Bcerga, korga
S1 3aKJl04ato corlalleHne o ToMm, 4YTo He Byay noga-
BaTb UCK» [5].

CywHocTb NnpaBoBo Nprpodel pactum de non
petendo 06bSACHAETCA AMXOTOMUEN PUMCKOIO Npasa
Ha rpaxxgaHckoe (ius civile) n npetopckoe npaso (ius
honorarium). [llpetopckoe npaBo sBNsANO0 cobon
OTAENbHYO BETBb NPaBONOPSAAKa, C MOMOLLbIO KOTO-
PO MOXXHO ObIJI0 MCMONB30BaTh CPEACTBa 3aLNThI
Ha npoLueccyanbHOM YPOBHE MyTEM MNPUMEHEHMS
3KCLIENUUIA, He 3aTparveas npu 3TOM YPOBEHb MaTe-
pvianbHOro rnpaea, YTO CBOAWIO Ha HET OEeNcTBus
uctua [1, c. 984].

Lenictene pactum de non petendo pacnpo-
CTPaHANOCh TOMbKO Ha CTOPOHbLI 06s3aTeNnbCTBa, a
MOTOMY  COOTBETCTBYHOLLAA  3dKcuenuus  6bina
OOCTYMHa TONIbKO AO0/MKHUKY. OfHaKo aTo cornatle-
HMEe MOITIO TaKXXe KacaTbCs HacnegHrka OOMKHNKA
WA CONMOAPHOrO COOOMKHMKA, UM NOPYyYUTEns.
Brpoyewm, no cnosam lNaena, ecnu KTo-TO 3aKM0UnT
cornalleHne, 4To UCK ByadeT nogaBaTbCs HE K HEMY,
a K ero HacnefgHuKy, TO HacnegHuKy aKcuenuus He
MOMOXKET [6].

Moatomy pactum de non petendo mor 6bITb
3akKJIl04eH B OTHOLLEHUW OnpeaenieHHoro nuua (ne a
personam petam) nam 6biTb 6e3nnyHbIM (pactum de
non petendo in rem). YnbnnaH ykasbIBaeT, 4TO
«COrNalleHnsi KacarTcs Bewy, ecnm 9 00s3ycb
BoOOLle He nofaBaTb McK. CornalleHns KacaroTcs
nvua, ecnu st 06a3yHOCh He NodasBaTb UCK K onpege-
JIEHHOMY Ly, TO eCTb He nopgasaTtbcs K Jlyuumio
Tugpmto» [7].

B cny4ae comHeHus npegnonaranoch, YTO Obin
3aknto4deH pactum de non petendo in rem, ecnu Kpe-
ONTOP He Mor gokasaTtb MHoe [2, ¢. 596]. Okcuenuus
Morfa [encTBOBaTb Ha OMpedeneHHbIn  CPOK
(dilatoria) nnn 6e3 orpaHn4eHus cpoka (peremptoria).
B nocnepgHem cny4yae BO3MOXXHOCTb BbIMOSIHEHUS
OocCTaBanacb TOSIbKO MO BOJSIE AOMKHMKA, @ KpeguTop
BCE paBHO MOl OTKasaTbCsl OT MPUHATUS UCMOJHe-
Hus [4, c. 209].

Pactum de non petendo He npekpallano mare-
pyanbHOro MNpaBOOTHOLWLEHNUS - 0bs3aTenbCcTBa.
Lencteue pactum de non petendo nuwbs napannso-
BbIBaNoO MPaBO KpeguTopa Ha NpegbsiB/ieHne 1CKa.
MO>XHO NpeanonoXnTb, YTO MO MPOUCXOXOEHUIO,
pactum de non petendo mncnoneb3osancs B cdepe
rpaXxgaHCKnX npaBoHapyLUeHWn Kak ¢opmMa OCBO-
6OXXOEHNS OT OTBETCTBEHHOCTY 32 AESINKT, KOTOPbIN
elle B KJlacCuMYecKyto 3amnoxy nopoxxaan addexT
npekpaLleHnsa obasaTtensctea MO rPaXKAaHCKOMY
npasy 3a Kpaxy (furtum) nnm ockopbneHue (iniuria)
[2, c. 596]. Ho peyb nageT He 06 OCBOOOXAEHUN OT
OTBETCTBEHHOCTW 3a [ENVKT, KOTOpbIA elle He
COBEpLUEH, a B Clly4ae yOoBNETBOPEHUS NOTEpPneB-
wero (KpeguTtopa), Hanpumep, AeHEXHbIM BO3MELLe-
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Huem. To eCTb Cy6BbEKT, KOTOpbIVi BO3MECTUN yLuepb
noTepreBLUEMY OT KpaxKu UM OT OCKOpOBeHns, Mor
3aKJI4UTb C TaKUM KPEQUTOPOM COrfaLleHne O TOM,
YTO nocnepHun He GydeT Ha Hero nopaesaTb B Cyn
(D.14.27.3).

Vcnonb3osancs pactum de non petendo u B
JOrOBOPHbIX  00sA3aTenbCcTBax, HampuMmep, Ans
YCTPaHEHUs1 OTBETCTBEHHOCTU OO/MKHUKA. Tak, Ynb-
nuaH gonyckaeT AeliCTBUTENBHOCTb pactum de non
petendo B nonbady xpanutens. Nprnyem puUCT cpasy
>Ke€ NMPOBOAMT Napassienb C CornaleHnemM, KoTopoe
Kak Obl HAO6OPOT - pPacLIMpPsAN0 OTBETCTBEHHOCTb
XpaHunTtensa: cornalieHne o0 ToM, 4To XpaHUTENb 6y,u,eT
oTBe4aTb BO BCeX CliydasXx 3a Bpe[n, I'Ipl/l‘~II/IHeHHbII7I
nepegaHHon Ha xpaHeHne Belm [8]. MoxXHO ckasartb,
YTO Ha3HayeHVWe TaKMX MaKTOB OblI0 M3MEHUTb
o6 NOPSAOK OTBETCTBEHHOCTU, NPEoYCMOTPEH-
HbI Ona NcnonHnTenya goroesopa. YyntbiBasi TO, 4YTO
Mo PUMCKOMY MpaBy AOroBOP XpaHeHus Obln Bcerga
6e3B03Me3aHbIM, TO OCBOOOXXAEHNE XPaHUTENS OT
OTBETCTBEHHOCTV 3a noBpexaeHne Bewn nyTem
3aknoyeHnsa pactum de non petendo 6bi10 BNonHe
onpasBAaHHbIM.

WTak, pactum de non petendo 6bin npoueccy-
anbHbIM CPEeQCTBOM, He npekpallan obsizaTenscrea
B CuJly caMoro npasa (ipso iure), ogHako NpenocTas-
NN BO3MOXXHOCTb LOJDKHMKY 3awmartb cebs B
NMPOLIECCE CCbUIKOW Ha 3aK/IlOYEHHOE COornalleHme.
CyLLHOCTb 3TOM aKcLuenumm pasbacHseTcs B IHCTu-
Tyumsx las: «<Ecnu Takxke s 3akno4vy ¢ Tobown corna-
LLeHMe O TOM, 4YTO He Byay y Tebs TpeboBaTb TOro,
YTO Tbl MHE OOJKEH, A, TEM HE MeHee, Mory Tpebo-
BaTb OT Tebs TO, YTO Thl MHE OOJDKEH NpenocTaBuUTb,
MOCKOJIbKY 06si3aTeNbCTBa He OTMEHSIeETCS 13-3a
3aKntoyeHns (Takown) cornaweHus. Ho cuumTaetcs,
4YTO MOe TpeboBaHMe MOXET ObITb YCTPAHEHO 3KC-
Lenumen o 3akto4eHHOM cornawleHnn» [9].

B TekcTe [NaBna npoTMBONOCTaBNAETCA CTUMY-
nauma un pactum de non petendo: «nocne 3akso4e-
HUSi cornalleHusi O Hernojade wucka cregytollee
cornalleHne 0 BO3MOXXHOCTU Noaaym ucka oTMeHsIeT
nepBoe cornalleHne, HoO He B CuUJly camoro npasa
(ipso iure), Kak CTUNYNALUSA MOXKET OTMEHUTbL OPYryto
CTUMYNSALUMIO, MOTOMY YTO CTUMNYASUNS COLEPXUT B
cebe npaBo, a B NakTax paccMmaTtpuBaroTcsi hakTu-
yeckme obcTosiTensctBa. Ecnu, Hanpumep, 6bino
3aKJIl0YEHO cornalleHne Ans Toro, Y4Tobbl WCKI0-
YNTb UCK Ha OCHOBAHNM COBEPLLUEHUSA OCKOPOIEHNS,
TO NOTOM HeNb3s1 3aKOYNTb COornalleHre 0 TOM, YTO
MO>XHO nopaTtb UCK, NOCKOJIbKY I'IepBbII7I NCK UCKNIO-
YeH 1 crepytoLlee CcornalleHe He MOXXET NopoanTb
NUCK: BeOb WCK MO COBEPLUEHUO OCKOPOneHus
NMopoXXOaeTCs He Ha OCHOBaHWM CcornalleHus, a
n3-3a pakta ockopbnenus» [10]. Cutyaums, onmcaH-
Has [MaBnomM, MOXET ObITb PEKOHCTPYMpOBaHa crie-
AyoLLMM 06pa3oM: 6bISI0 COBEPLLEHO OCKOPOIEHNE,
nocne 4ero noTepneBWni (KPEAUTOP B AENUKTHOM
06513aTeNbCTBE) 3aKJIOUUA COornalleHne O Hemnpen-

CTaBfeHNN NcKa (4epes NosyveHne OEHEXHOro BO3-
MELLIEHNSI UiN B CUITY Opyrx o6cToaTenscTs). [paso
Ha UCK BO3HUKJIIO M3-3a MPUYMHEHMST OCKOPOIeHus
(O0enuKT) n CTOpOHbI 0653aTeNbCTBA HE MOTYT €ro
npekpaTuTb, AW, OPyruMu crosamu, npaso Momno-
TEPNEeBLUEr0 Ha WUCK He MOXET OblTb OTMEHEHO.
OpHako noTepneBLWNiA 1 06MOYMK MOTYT 3aKJTHUNTb
cornalleHne 0 HenpeacTasneHnn Ncka, OCHOBaHHOE
Ha onpeaeneHHbiX dakTax (Hanpumep, Ha OCHOBa-
HUM BO3MeELLEHVs Bpeda noTtepneswemy). Cnegyto-
Liee corfaweHne O BO3MOXHOCTM MOTEPNEBLUEro
nogatb UCK HE MOXKET OTMEHUTb NEPBOro cornatle-
HUA O HenpeacTaBNeHUN, MOCKOSbKY B CamMOM
pactum de non petendo 3ano)xeHbl onpeneneHHble
hakTudeckne obCcTosATENbCTBA (OCHOBAHUSA OTKasa
OT 1CKa). 3ato CTUNyAAauns, Kak hopmMasnbHO-topu-
ONYECKUIN aKT, B OCHOBE KOTOPOW eCTb He (hakT, a
npaBo, MOXET ObITb OTMEHEHA APYror CTUNYsUnen
(Takum >xe opManbHO-IOPUANYECKM aKTOM), B
pesynbtate 4Yero npekpaiwaeTcsa martepuasnibHoe
NPaBOOTHOLLEHNE - 06A3aTENBCTBO.

Mpobnemy cooTHOWweHNss pactum de non
petendo ¢ NpOCPOYKON BbLINOAHEHNSA paccMaTpu-
BaeT B CBOEM uccnepoBaHmm Tomacco ganna Mac-
capa. Y4eHblli obpallaeT BHUMaHue Ha pparmeHT D.
2.14.54., B kotopom KB. M. CueBona ykasbIBaeT, 4YTo
B CJly4ae 3ak/IIo4eHNsT COrnalleHns 0 TOM, 4YTO Kpe-
onTop He OypeT TpeboBaTb Mo UCKy paba CTtuxa,
KOTOPOro emy AOSKHbI, CHUTAETCs, YTO HET Mpo-
CPOYKKU, U B cnyyae panbHewnwenn cmeptn Ctuxa
OOMKHUK HE HECET OTBETCTBEHHOCTU, MOCKOSbKY A0
3aK/MoYeHNs COENKN OH He JOMNyCTWUA MPOCPOYKM
[11]. Tomacco panna Maccapa cCBA3bIBaeT 3TO C
BOMPOCOM pucka. lMakT O HenpeacTaBneHnn ncka
VCKJIIOYaET MPOCPOYKY AO/MKHUKA, B 3TOM Chy4ae
HET OTBETCTBEHHOCTU OO/MKHMKA N PUCK HEBO3MOX-
HOCTMW OTAaTb paba Ha OoMKHMKa He Bo3naraetcs [4,
c. 219].

M. OpnaHao ykasblBaeT Ha ABONHYHO NPUPOAy
pactum de non petendo: ¢ OgHOM CTOPOHbI, 3TO
cornallieHne MOXXET paccMaTprBaTbCsa Kak TO, YTO
CcO3[aeT HOBOe 065A3aTeNbCTBO, KOTOPOE Haknagbl-
BaeTCsA Ha CTPYKTypy NMepBOHa4anbHOro, ¢ Apyron
CTOPOHbI, 3TO COMNalleHne nuwaeT npasa Ha WCK
WA YCTaAHOBNEHNE BO3PAKEHUA MNPOTMB UCKA Ha
4YNCTO MpPOLECCyaslbHOM YPOBHE, He 3arparvsas
MaTepuasbHoe NpaBooTHoLeHe [3, c. 90].

OueHnBas NpaBoBble MOCNEOCTBUS 3aK/o4ve-
Husa pactum de non petendo, MOXHO ckasaTtb, 4TO
ecnn MopAep)XaTb MHEHME, 4TO 3TO CornalleHune
cosfaeT 0653aTeNlbCTBO, TO 3TO OyAeT HeraTUBHOE
06a3aTenbCTBO SUi generis, TO eCTb Takoe, KOTOpPoe
Oyoer VMETb TOMbKO MpoueccyasnbHbli 3dEKT.
Bo-nepBbIX, 3TO 06A3aTeNbCTBO HeMaTtepuasibHoe,
MOCKOJIbKY He ornocpenyeT 0OMeH matepuasibHbIMU
6naramu, BO-BTOpbIX, 3TO 6eCCPOYHOEe 0b6s3aTesb-
CTBO, MOCKOJMbKY HamnpasfieHO Ha HeorpaHuyYeHHoe
BO BPEMEHU LENCTBME, B-TPETbUX, HEBbIMOSIHEHME
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3TOro 0b6s3aTeNIbCTBa He BNeYeT 3a COO0MN rpaxkaaH-
CKO-MpaBOBYO OTBETCTBEHHOCTb, MOCKOMbKY €ro
HapyLleHe NpefocTaBnseT Apyro CTOPOHE NpPaBo
CCbIIaTbCA Ha HaIMYME TaKoro CornaLleHnst 1 TONbKO
JIMLUNT KpeauTopa BO3MOXXHOCTU MPOLECCYanbHON
3awuTtbl. [loaToMy MOXHO cornacutbcs c M.
OpnaHgo, Nno MHeHMO KoToporo pactum de non
petendo orpaHn4MBaeT gencTemne nepBoHavYasbHOro
06s13aTeNnbCcTBa, NMWAs OTBETCBEHHOCTM 3a ero
HeBbInonHeHune [3, c. 93].

B coBpeMeHHOM npase cornalleHne o Henpea-
CTaBfIEHNM UCKa 3anpeLleHO 3aKoHOOATEeSIbHO: «
OTkas oT npasa Ha obpalleHne B cyq HeOencTBuTe-
neH» (4. 2 ct. 3 IMIK P®). OgHako, Ha Haw B3rnsg,
nogobHas KOHCTPYKUMSA Kak puMmckuin pactum de
non petendo Mor 6bl ObITb NONE3HOW ansTEPHATUBOW
NPOLLEHNIO Aosra, NpeaycMOTPeHHOMY cTaTbel 415
K P®. 3to gano 6bl BO3MOXHOCTb 06e3oMnacuTb
OOMKHUKA OT MCKa KpeguTopa, He npekpaliasi npu
3TOM CaMO LEeNCTBME MaTepuanbHOro npaBOOTHO-
weHus - obsizatenbctBa. OKOHYaATENBHBI pPasMep
yObITKOB, Kak MpaBuiio, MOXET ObiTb OnpeneneH
TONMBbKO peLUEHNEM cyfa, a MOTOMY [0 nofjadn ucka
KPeouTopy He N3BECTHO, Ha Kakyt CyMMY OH UMeeT
npaeo (a K onpepeneHnto obbema obsizaTtenbcTea
OOMKHUKA HEeNb3s NMPUMEHUTb «MPOLLEHNE Oonra»).
BnpoyeM, [OMKHUK MOXXET NpensioxXnTb npegocTa-
BUTb BO3MELLEHNE €lle OO NPEenbsBEHUs MCKa.
Ecnn pasmep Takoro BO3MELLEHNS YCTPauBaeT Kpe-
AVTOpa, TO CTOPOHbLI MO 6bl 3aKMKOYNTL Cornalle-
HMe O HenpeacTaBNeHNN CKa.

Taknm 06pas3omM, B 3aKOHEHUN NPOBEAEHHbIN
aHann3 no3BONISIET cAenatb BbiIBOO, O TOM, 4TO
pactum de non petendo B puMMCKOM npase npeg-
cTaBnsan cobor ocobyto NMpPaBOBYIO KOHCTPYKLMIO,
HanpaeneHHYo He Ha NpeKpalleHe 0653aTeNnbCTBa,
a Ha orpaHvn4eHne BO3MOXXHOCTU ero cyaebHom pea-
nzauuun. bygyyn oTHeCEHHbIM K ymcny pacta nuda,
[JaHHbIN NakT He MopoXpan ncka, Ho obecrevmsan
OOMDKHUKY 3h(EKTMBHOE CPEACTBO NpoLeccyanb-
HOM 3awuTbl B (OpMe 3KCUenuuu, npuMeHsemonm
NPETOPOM.

[BonctBeHHas npupoga pactum de non
petendo nposiBAsSeTca B TOM, YTO OH, C OOHOWN CTO-
POHbI, OCHOBbIBA/ICSI Ha COMNalleHnn CTOPOH, a C
OPYron — MMeN UCKKYUTENBbHO NpOoLeCcCyanbHbIi
ahekT, He 3aTparnBas maTtepuanbHOe NPaBOOTHO-
LeHne. OTO NO3BONSAS0 MOKO PerynmpoBaTb OTBET-
CTBEHHOCTb [OJMKHMKA, WCK/oYaTb MPOCPOYKY U
nepepacnpenensTb PUCKN, He paspyLuasi CTPYKTYpbI
obsazatensctBa. B atom acnekte pactum de non
petendo cyLLeCTBEHHO OTMYAETCA OT TakUX UHCTU-
TYTOB, KaK CTUNYNAUUS WK NpoLLeHre [onra, KoTto-
pble BNEKYT NpeKpaLleHne o6s3aTeNibcTea ipso iure.

CpaBHeHE C COBPEMEHHbIM PaXXOAHCKUM
npaBoOM MOKa3blBaEeT, YTO 3anpeT cornalleHuin o6
OTKase OT obpallleHns B cy MIaeT CTOPOHbI BO3-

MO>XHOCTM UCMNONb30BaTh MNOJOOHbI MHCTPYMEHT
05151 BHecynebHOoro yperynnpoBaHusi cnopos. B atom
KOHTEKCTe obpalleHe K OMbITy PUMCKOro npasa
MO3BOSIET MO-HOBOMY OLIEHUTb MOTEHLMan npoLec-
cyalbHbIX CPEACTB 3alUuTbl U MOCTaBUTb BOMPOC O
LOMYCTUMOCTUN afisTEPHATUBHbBIX MEXAHU3MOB, KOTO-
pble obecneymnBann 6bl 6GanaHC UHTEPECOB Kpeau-
TOpa 1 [omkHMKa 6e3 hopmManbHOro npekpatleHns
obsazaTencrea.
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