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rMPOBJIEMA UMITJIEMEHTALUU NMTPUHLINTIA
JAOBPOCOBECTHOCTU B POCCUNCKOE 4OrOBOPHOE IMPABO

AHHOTauMA. HacTosLyas cTaTesl MOCBSLLEHa NCCAe[0BaHNI0 3BOMOLNM MPUHLMNIA JO6POCOBECTHOCTY
B POCCUICKOM [OroOBOPHOM ripase. AHA/IM3UPYETCS 3HAYeHUe [aHHOro MpuHUMNa Kak hyHhameHTa bHOM
OCHOBbI CTabWIbHOCTY 1 CrPaBeaIMBOCTY rpaxgaHckoro obopora. OCHOBHOE BHUMaHWE yAeseTCcs BbisiB-
JIEHNKO aKTyallbHbIX npo6neM I'IpaBOI'IpVIMeHI/ITeﬂbHOVI rPaKTnNK, CBA3aHHbIX C OLJeHOYHbIM XapakTepom [O-
6pPOCOBECTHOCTY, CIIOXKHOCTSIMY €€ OKa3biBaHUsI 1 NPOTUBO[ENCTBUS 3/10ynoTpebaeHno npasom. 10 nto-
ram aHasnvisa ripegsiararoTcs ryTy COBepLUEHCTBOBaHUS 3aKOHOAAaTe1bCTBa /151 3(h(heKTUBHON peannsauymmn
npuyHYMna Jo6pOCOBECTHOCTU Y MUHUMU3ALMY PUCKOB 3/10yNOTPebIeHNS NpaBoOM B JOrOBOPHbIX OTHOLLIEHU-
SX.

Knto4yeBble cnoBa: J0OPOCOBECTHOCTb, [OrOBOPHOE paBo, 3/10yroTpebrieHne rnpasoM, rpaxxgaH-
CKOe MpaBo, NPUHLMIbI fpasa, rnpaBorpuMeHeHve, cyaebHas rnpakTika.

KOROTAEVA Yulia Alekseevna,

Senior Lecturer, Department of the Fundamentals

of Russian Statehood and Civil Law East Siberian Institute
of the Ministry of Internal Affairs of Russia

THE PROBLEM OF IMPLEMENTING THE PRINCIPLE OF GOOD
FAITH IN RUSSIAN CONTRACT LAW

Annotation. This article examines the evolution of the principle of good faith in Russian contract law.
The significance of this principle as a fundamental basis for the stability and fairness of civil transactions is
analyzed. The main focus is on identifying current problems in law enforcement practice related to the
evaluative nature of good faith, the difficulties of proving it, and counteracting the abuse of rights. Based on
the analysis, the article proposes ways to improve legislation for the effective implementation of the principle
of good faith and minimizing the risks of abuse of rights in contractual relations.
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BHaCTo;lm,ee BPeMS NpUHLMN Jo6pocoBeCT-
HOCTU sBNSIETCA OOHUM N3 OcHoBoOrMonara-
IOLWNX B OOrOBOPHOM rMpase, XOTA ero TeopeTunye-
CKUI acnekT NpsIMO He 3aKpereH B 3akoHoaaTe b-
HbIX akTax. [aHHbIi NpuHUMN cnocobCcTByeT nop-
Oep>XXaHuio cTabuibHOCTU W CNPaBequBoOCTA B
OOrOBOPHbIX MPaBOOTHOLLEHUAX. B oTedyecTBeHHOM
OOKTPUHE BOMPOC COOTHOLLEHWS 3anpeTta 3/10yno-
TpebneHns NPUHLMNOM [O6POCOBECTHOCTU BO3HU-
Kan MHOrokpatHo. HeogHO3Ha4YHOCTb TONMKOBaHUSA
OaHHOro npuHUMna cos3gaét psg npobnem npwu
NCMonb30BaHNUN Ero NPaBoNpPUMEHNTENSAMM.

B cBsA3M ¢ Yem, 4nsi pacKpbITUMS cogep KaHnst
TEPMUHA «MPUHLMN O0O6POCOBECTHOCTU» HEOOXO-
OVMO npexpe BCero MCCnepoBaTb CamMo MOHSTUE
«[00BPOCOBECTHOCTbL»

Tak, B 0QHOTOMHOM TonkoBoM croBape C.U.
OxxeroBa «006pPOCOBECTHOCTL» KaK YeCTHOE MUCMOo-
HeHne cBoux obs3aHHocTen [1, ¢. 82]. Cxoxxer nosu-
unenn obnagaetr M.M. Arapkos [2, c. 235]. o MHe-
Huo B. A. benosa [o6pocoOBECTHOCTL MOXXHO CBSI-
3aTb C HEMPUYMHEHNEM YHaCTHUKAMU MPaXkAaHCKOro
obopota Bpepga [3, c. 43-52]. . B. HoBuukun cuu-
TaU, 4To 4OBPOCOBECTHOCTb COCTOUT B A0BpOXKENa-
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TenbcTBe [4, c. 64-65]. M. I. Po3eHbepr HacTamBan,
4YTO [OOPOCOBECTHOCTL — 3TO JOCTOBEPHOE MHAOP-
MupoBaHue [5, c. 111-112 ]. B.I'. pubaHoB cunTaet
NPUHLMN JO6POCOBECTHOCTN OOHNM U3 BaXKHEMLLMX
3/IEMEHTOB CUCTEMbI OCYLLECTBIEHNST MPaXKAAHCKNX
npae, npegnonarasd, YTo YYaCTHUKWN WMYLLECTBEH-
HOro o6opoTa LOMKHbI NPUOEPXXMBATLCA MOpasib-
HbIX 1 MHbIX coumanbHbiXx HOpM [6, ¢. 18-19]. MNapa-
OOKcCasibHO, HO YKasaHHbIN NpuHUMN popmasibHO He
oTpaxEéH B [paxpgaHcKoM Kogekce Poccuinckon
depepauuun.

V3no>xxeHHoe No3BONAET OTMETUTb, YTO MOHS-
Tne 0O6pPOCOBECTHOCTM HE UMEET YETKOW ropuamnye-
CKOM (hOPMYSIMPOBKU, HO HECET B cebe 3Ha4MMyto
3TUYECKYIO Harpy3Ky, SBassicb 3QPEKTUBHbIM MeXa-
HN3MOM MPEfOTBPALLEHNSA HECMPaBEeLMBbIX CUTya-
LUVA, 3agarowmini obLmini BEKTOP COBEPLLEHCTBOBA-
HUSA rpaXkaaHCKOro 3aKoHoOaTenbCTea.

Kpowme Toro, 0o6p0oCOBECTHOCTbL NPOSABNSETCS
B TakMX KayecTBax CTOPOH [OroBopa, Kak YecCT-
HOCTb, AoOBepue, [OOpoXenaTenbHOCTb, npaBau-
BOCTb 1 NMOPSAA0YHOCTb.

MpyHUUN [OBPOCOBECTHOCTU KakK 3NeMEHT
NpaBOBOW CUCTEMbI ObIN1 USBECTEH ELLE B 3MOXY PUM-
CKOro npasa, Nponas CMOXHbIA NyTb passuTus. Ero
9BOJIOLNS OTpaXKaeT Mepexon oT (hopManm3oBaH-
HOro, CTPOroro npaBa K CUCTEME, Y4YUTbIBAIOLLEN
CNpaBeaMBOCTb, Pa3yMHOCTb 1 3TUYECKNE acneKThbl
NoBeAeHUs y4aCTHNUKOB JOrOBOPHbIX OTHOLLEHWIA.

Kak n3BecTHO, Ha paHHMX aTanax pasBuTus
PUMCKOro npasa npeobnagany Tak Ha3biBaeMble
KOHTPaKTbl CTPOroro npaesa. Hanpumep, cnosecHbIn
KOHTpakT unn 3aeM. OCHOBHbIM MPUHLMMNOM LaH-
Horo atana 6bina GykBasibHast UHTEpPMNPETaUUs BON
CTOPOH, BbIpaXXEHHON B cTporon opme. Cobntopge-
HME YCTaHOBNEHHbIX (OPMYMPOBOK 1 06psiooB
Ob1N10 06A3aTeNIbHbIM YCNOBUEM OENCTBUTENBHOCTU
porosopa. B aToT nepnop [o6pOCOBECTHOCTb He
SBNsNacb O6LWMM MPUHLMMOM AOrOBOPHOrO npasa.
Cygbl 1 NpaBoONpPYMEHUTENN UCXOANAN 13 hopmasb-
HOW CTOPOHbI COENKN, a HE U3 AENCTBUTENIbHOW BOMN
U 3TUYECKUX CO0BpaXkeHnn. 3agaya cyabn CBoau-
nacb K nNpoBepke cobnogeHns opMbl N HannMyns
CTPOro OroBOPEHHbIX YCNOBUN.

3Ha4nTeNbHbIV NPOPLIB B PasBUTUN NMPUHLMNA
[0OpPOCOBECTHOCTN NMpoun3oLen ¢ popMrpoBaHEM
npetopckoro npasa. [peTopbl, cTpemMsacb ajanTu-
poBaTb NMPaBo K MEHSIOLWMMCS COLManbHbIM U 3KO-
HOMMYECKUM peannsM, BBOLOWAN HOBblE CpeacTsa
NnpaBoBOW 3aLnTbl, OCHOBaHHbIE Ha CrpaBennBoO-
CTn 1 [obpbix HpaBax. [NpeTop obnagan guckpeuu-
OHHbIMMX MOSIHOMOYUSIMU U MOT BbIHOCUTb pPELLEHME
«Mno Jobpoi CoBECT>.

B knaccnyeckuin nepuog (I B. go H.3. — lll B.
H.9.) PUMCKME IOPUCTbI, TaKne Kak YnbnuaH, Nasen n
[ain, akTMBHO pasBrBanM KOHLUENuuo, paccmarpu-
Basi JOBPOCOBECTHOCTb Kak 0bLlee TpeboBaHue K

MOBEOEHUIO B rpaxpgaHcKom obopoTte. Hobpoco-
BECTHOCTb CTana BOCMPUHMMATbCS HE TOMbKO Kak
KpUTepuii Ans cygbu, HO U Kak TpeboBaHne K caMnm
y4acTHUKaM COENOK, BusoLLee Ha nx npasa n obsi-
3aHHocTU. [oBegeHVe, NPOTUBOPEYaLLEE NPUHLMMY
006POCOBECTHOCTU, MOTJO ObITb MPU3HAHO 3/10yMOo-
TpebneHnem npaBOM W He noAgfiexano 3awuTe.
Kognduvkauua puMcKoro rnpasa npu umneparope
KOctnHmane B VI Beke H.9. 3akpenuna npuHUmN
L0OPOCOBECTHOCTU KaK OAMH U3 YHUBEPCASbHBIX U
hbyHOaMEHTaNbHbIX MPUHLMUMNOB YaCTHOro npasa.

TaknMm obpasom, pasBuTre npuHumuna gobpo-
COBECTHOCTU B PUMCKOM MNpaBe AEMOHCTPUPYET ero
TpaHchopMaLmio OT OrpaHNYEeHHOr0 UHCTPYMEHTa
CyLnebHOoro pacCcMOTpPEHMs A0 BCeOOLLEero NpuHLmna,
CNOCOOCTBYIOLLErO0 MPOHM3bIBaTb BCKO  CUCTEMY
YacTHoro npaea. [Nepexop oT cTpororo popmanuama
K Y4ETY 3TUYECKUX 1 CNPaBEeANMBbIX Ha4a.

B oTe4ecTBEHHOM rpaXkgaHCKOM npase nep-
BOE YMOMVHaHWe npuHUuna [obpoCoBECTHOCTU
nosiBUIOChb b B poekTe MpaXkKgaHCKOoro ynoxe-
Husa Poccuiickon mnepumn 1905 r. MNMpumeyaTensHo,
YTO y>Ke TOrAa AaHHbIA akT rnacun o HeaencTBnTeSNb-
HOCTM [OOroBOPOB, B CJlydae HapyLleHus «0o6pbixX
HpagoB». [lpy 3TOM nopgo6HblIE AOroBOPbLI MOMN
ObITb ocrnopeHbl. OQHOBPEMEHHO OOKYMEHT YCTa-
HaBnvBas [Ba MaBHbIX KPUTEPUSt HEOEeNCTBUTENBbHO-
CTW COENOK: NX KabanbHOCTb 1 NPOTUBOPEYME 0bLLEe-
CTBEHHbIM YCTOSIM.

HecmoTpsi Ha HoBaTopCcKMe paspaboTKn rpax-
OAHCKOro npasa [OPEeBOMIOLUMOHHOIO nepuoaa,
MpoekT [paxpaHCKOro ynoxxeHnss Poccuickon
Vimnepun He 6bin NpuHAT. CnepoBartenbHO, Hage-
XKUT OTMETUTb, YTO B LOPEBOMOLUMOHHBIA NMepunoa
POCCUNCKUIN FPaXXKOAaHCKUA 3aKOH NUlb Ha4dmHan
hopmupoBaTh NpuHUMN gobpocoBecTHocTU. Bno-
CNEeACTBUN, B COBETCKYHO 3MOXY, pasBuUTue rpakaaH-
CKOro npaea B 3TOM acrnekTe Mepelusio B CTaguio
cTarHauun.

B rpakgaHCKoMm npaBe COBETCKOro nepuoga
nedrHuumMs [O6POCOBECTHOCTY Haxogwuna npuMe-
HEHVe UCKIYUTENBHO B paMKax MHCTUTYTa BUHOU-
Kauum, KacasiCb 3almTbl JOOPOCOBECTHOrO Nprob-
petatens. paxpaHckuin kogekc PCOCP 1922 r.
3aKpenun Ba)KHOE MOJIOXKEHUE: «npuobpeTartenb
npu3HaeTcs [OBPOCOBECTHBIM, ECIIM OH HE 3HAN U He
OOMKeH Obin 3HaTb, YTO NNLLO, OT KOTOPOro OH Mpu-
obpeTaeT Bellb, HE UMENIO MPaBO ero OTHY>XAaTb».
BBeneHve hopmynnupoBku «He OOMKEH Obln 3HATb»
CYLLECTBEHHO pacLUMPWUIO MHTepnpeTaumio obpo-
COBECTHOCTU npuobpeTartens, crnocobcTBys 60sb-
LWen Mnpo3pavyHOCTM MOHMMaHWUS. OTO MONIOXKEHME
NMPOYHO BOLWWIO U B Mocnegyolme Kogudurkaumm
rpaXxgaHCKoro 3akoHogaTeNbCcTaa.

lNocne pacnapa coBeTckoro ctposi Poccuto
KOCHY/Cb HOBble NMpeobpa3oBaHus BO BCex cdepax
>KN3HU 06LLecTBa, YTO nocnocobcTeoBano hopMum-
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poBaHUio HOBOro hyHOaMeHTa Ans pa3suTus obLe-
CTBEHHbIX OTHOLWeHWA. B cBasn ¢ atmm npuHumn
[0BPOCOBECTHOCTN BBOOUTCS C LIENbIO YKPEMIEHNs
HPaBCTBEHHbIX HaYan rpa>kAaHCKO-NpPaBOBOro pery-
nmpoBaHus [7, c. 25-26].

3akoHogaTeNbHOe 3aKpensieHne npuHumna
pobpocoBecTHOCTN B paxkgaHckom kKopekce Poc-
cunckon ®epepauun (panee — MK P®) Haxoout cBoé
OoTpaXkeHue B psage ctaten (cT.cT. 1, 10, 307) [8]. Mpw
3TOM poJib CyAebHOl NPaKTUKN NPy TONKOBaHUA U
NPUMEHeHNN npuHUMna [obpocoBECTHOCTN 0Oy-
CJIOBJIEHA TEM, YTO CY[ MOXXET MPUMEHUTL NMPUHLAM,
Korga, B 4aCTHOCTU, HEOOX0AMMO:

1. BOCMONMHUTL topuanyeckuii Nnpoben n onpepe-
INTb NpaBa 1 06513aHHOCTY CTOPOH, Koraa HeT
NOOXOASALLEro npasnia — HOPMbl 3aKOHa, 00bI-
yasi U yCnoBusI JOroBopa, KOTOPOe perynu-
PYeT KOHKpeTHyto cuTyaumo. Cyabl Ha npak-
TUKe NPUMEHSIOT NMPUHLMN 4OOPOCOBECTHOCTY
ONs onpegeneHns npasB u  06s13aHHOCTEN,
Hanpumep, Npu BbISIBNIEHUN CMbICia HOPMbI, ee
TONKOBaHUW;

2. NpemocTaBUTb 3alMTy OOOPOCOBECTHOWM CTO-
pOHe, OTKasaB COOTBETCTBEHHO B 3aluTe
Hegob6pPOCOBECTHOM,  OOMYCTUM  MPU3HaTb
COENKY HUYTOXKHOW, Korga HepobpocoBecT-
HOCTb MPVHMMAET CBOK KpanHIiow qopmMmy —
3noynoTtpebneHne npasom [9];

3. MpPUMEHUTb HOPMY, B KOTOPOW MpsIMO npen-
YCMOTPEHbI KOHKPETHbIE MOCNEACTBUS J06po-
COBECTHOro nmbo HegobpOCOBECTHOrO MoBe-
neHus (Hopmbl 06 acTonnene). Hanpumep, cTo-
pOHa, KoTopasi MpuWHSNa WCMOSIHEHNE, He
MOXKET OTKasdaTbCsl OT Jorosopa mbo Tpebo-
BaTb MNPU3HaTb €ro He3aK/ItoOYEHHbIM UNn
HepencTeuTenbHbIM (M. 5 cT. 450.1, n. 3 cT. 432,
n. 2 ct. 431.1 TK PO).

KoHKpeTHble NOCNeacTBust eCTb 1 B NpaBunax
0 #06POCOBECTHOM BEAEHMM NMEPErOBOPOB, 0 AOBPO-
COBECTHOM MNpuobpeTartene nvyLecTsa n gobpoco-
BECTHOM 3anorogep)xartefne, 0 npuobpeTaTenbHOM
pasHocT (N. n. 2 —4 cT. 434.1, cT. 302, n. 2 cT. 335,
n.1ct. 234 TK PO).

Hanpumep, HepobpoCOBECTHOE — BeLEeHue
NMeperoBopoB, KOTOPbIE HE MPUBENN K 3aK/THOYEHUIO
O0roBopa, MOXET MoBJfiedb HEOOXOAMMOCTbL BO3Me-
CTUTb YObITKW, Oa)Ke eCcl MiaHNpPOBasioCb 3aKJto-
4YNTb peanbHbI JOroBOP, TO ECTb AOMOBOP, CHUTAO-
LLMIACS 3aK/TFOYEHHBIM C MOMEHTA NepenaYyn onpene-
NIeHHoro um mmyulectsa (n. 3 cT. 434.1 TK PO, n. 4
MocTtaHoeneHns MneHyma BC P® ot 25.12.2018 Ne
49 [10]).

Taknm obpasdoM, cynebHasi npakTuka nokasbl-
BaeT HACKOJIbKO BaXKHYHD W MHOFOrpaHHyk porb
UrpaeT NpuHUMN LO6POCOBECTHOCTY B pPerynMpoBa-
HAM  [OrOBOPHbLIX OTHOWeEHWA. Cyabl  akTUBHO
NCMONb3YT 3TOT MPUHUMMN KakK WHCTPYMEHT Ans

3aWmTbl JOBPOCOBECTHbBIX Y4aCTHUKOB pbiHKA OT
He[oBpPOCOBECTHLIX MOCTYMNKOB, BKJOYas camoe
cepbes3Hoe NX NposiBfieHNe — 310ynoTpebneHve npa-
BOM.

OcHoBHbIMM NpobriemMamyi NpPaBONPUMEHEHNS
npuHLmna obpocoBECTHOCTU CledyeT cyHnTaTh:

1. OueHo4YHbIN XapakTep NPUHLMNG;

2. OTcyTCcTBUE YETKO OMpeneneHHbIX Kputepres
[OBPOCOBECTHOCTY;

3. CnoXHOCTb [oKasbiBaHWs HegobpoCcoBECT-
HOrO NOBEeAEHUS KOHTPareHTa unm 3n0ynoTpe-
OneHnst NpaBoM;

4. HeopHo3Ha4vHas cygebHas npakTuka.
VMi3noxeHHoe nossonser chopMynmpoBaTh

cnepytoLime cnocobbl peLleHnst faHHoN Npobnemsl:

1. CoBepLUEHCTBOBaHUE N KOHKPETU3ALMSA NMPUH-
ymna pobpocoBecTHOCTM B Poccuinckom goro-
BOPHOM MpaBe;

2. ®opmunpoBaHue eguHoobpasHol  CcyaebHOoM
NPaKTVKN MO BOMpOCaMm OLEHKU Hepobpoco-
BECTHOr0 NOBEAEHNS1 KOHTPAreHTOB;

3. BsepgeHve Mep no npogunaktuke v npegy-
NpeXaeHnto HegobpPOCOBECTHOMO MOBEAEHNS,
3510ynoTpebneHns NpaBsom.

PestoMunpysi, MOXXHO cenaThb BbIBO, YTO 3aKO-
HOAATENbLCTBO HEe Bceraa CrocobHO BOBPeEMsi oTpea-
rMpoBaTb Ha U3MEHYUBYKD AMHAMUYHOCTbL B 06LLe-
CTBEHHbIX OTHOLLUEHUSIX. PassuTne nprHuuna gobpo-
COBECTHOCTM B POCCUICKOM [OroBOPHOM rnpase
CMNOCOBHO 3alUTUTL KaXKAOro yHacTHMKA rpakaaH-
CKOro o6opoTa OT 310ynoTpebeHns NpaBoOM KOHTP-
areHTamm, 4YTo 0COBEHHO akTyasibHO AN perynnpo-
BaHUs! 1 CTaBUNBbHOCTY COENOK B [OrOBOPHBLIX OTHO-
LLIEHUSIX.
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