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AHHoOTauwms. HacTosiLyasi cTaThsl MOCBSILLEHA KOMITIEKCHOMY aHan3y fpoLeccyasbHbIX N MaTepualb-
HO-rpaBOoBbIX MpPobsieM, BO3HUKAIOLUMX B MpoLeaype COBMECTHOro 6aHKpOTCTBa CyrpyroB B Poccuickom
®egepauun. B cTaTbe paccmaTpuBaroTCsi 0COOEHHOCTY 0OBLEAUHEHNS [EJT, MPOLECCYaslbHbIe acreKTbl U Kpy-
Tepun 4151 Takoro ooveauHeHusi. Ocoboe BHUMaHue yaeaeHo aHaan3y npobieM, BO3HUKaKLMX fpy onpese-
JIeHUM v pasgene obLyero uMmyLLecTBa Cyrnpyros, BK/IOYasi BOMPOCh!I OLEHKM NMYLLECTBa Y BKJ/IKOHEHUS €ro B
KOHKYPCHYI Maccy. Viccnenyercsi BvsiHne CoMaapHON OTBETCTBEHHOCTY CyrpyroB ro obsi3are/ibcTBaM Ha
ropsifoK yAoOBAETBOPEHNST TPebOBaHW KPEAUTOPOB 1 BOSMOXHOCTM OCrapuBaHUsi CAEJIOK, COBEPLUEHHbIX
oaHUM 13 cyrnpyros. B pabote 0603Ha4eHbI pobesibi v KOIN3uy B AENCTBYIOLLEM 3aKOHOAATeIbCTBE, MNpes-
cTaB/ieHbl BapyaHTbl UX Pa3peLLEHVs], HarpasieHHble Ha obecriedyeHne banaHca MHTEPECOB LO/MKHUKOB U
KpeauTopoB B ripouenype baHKpOTCTBa.
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Annotation. This article provides a comprehensive analysis of the procedural and substantive legal
issues arising in joint marital bankruptcy proceedings in the Russian Federation. It examines the specifics of
case consolidation, procedural aspects, and criteria for such consolidation. Particular attention is paid to the
analysis of issues arising in determining and dividing the spouses’ joint property, including the valuation of
property and its inclusion in the bankruptcy estate. The impact of joint and several liability of spouses for
obligations on the procedure for satisfying creditors’ claims and the possibility of challenging transactions
concluded by one of the spouses is examined. The article identifies gaps and conflicts in current legislation
and presents options for resolving them, aimed at ensuring a balance of interests between debtors and
creditors in bankruptcy proceedings.
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BeepeHue

NHcTuTyT GaHkpoTcTBa (U3MHECKMX NnL, B
Poccuinickon ~ ®depepaunn,  pernameHTupyemblil
®depepanbHbiM 3akoHOM 0T 26.10.2002 Ne 127-®3
«O HecocTOATENBHOCTU (6AHKPOTCTBE)» B peaakLumm
®depepanbHOro 3akoHa OT 29 gekabps 2014 . Ne
476-03 «O BHeceHUn nameHeHunii B depepasnbHblii
3aKoH «O HecocToATENBHOCTM (6AaHKPOTCTBE)» U
oTAenbHble 3akoHodaTeNnbHble akTbl Poccuiickon
®depepaummn B YacTu perynmpoBaHns peadbunutaum-
OHHbIX MpouUenyp, MNPUMEHAEMbIX B OTHOLUEHWM
rpaxxgaHvHa-gomkKHUKa», npeTepnen psg  cylle-
CTBEHHbIX W3MEHEHW W MPOAO/KAET BbI3biBaTb
Hay4HbI MHTEpPeC N npakTnyeckne sonpockl. Oco-
Oy aKTyanbHOCTb NPUOBPETAOT BOMPOCHI, CBA3aH-
Hble C 6GaHKPOTCTBOM CYMnpyros, OOYC/IOBfIEHHbIE
cneundukon nx GUHaHCOBO-NPAaBOBOroO cTatyca u
HanMynem o6LLEero nmyLlecTsa. YBenMyeHne ymicna
CeMel, CTankKmnBarLWmMxcs ¢ UHaAHCOBbIMN TPYOHO-
CTsIMW, 0OycnaBnMBaeT HeOOXOOUMOCTb OasnbHei-
Lero u3y4YeHns npaBOBbIX ACMEKTOB COBMECTHOrO
0aHKpPOTCTBa CYMnpyroB, C LENbIO BbIBIEHUSA U pa3-
peLueHns NpobsiemM, BO3HMKAOLWMX B AAHHON npoLe-
aype. HepocTtatoyHas paspaboTaHHOCTb 3aKoHoAa-
TENBHOrO  pPEerynMpoBaHMs ”  HEeOOHO3HA4YHOCTb
cynebHoN NpakTuKM B paccMaTpuBaeMon obnactu
NPUBOLAT K HapyLUEHWIO NpaB N 3aKOHHbIX UHTEpe-
COB KaK OO/KHUKOB, TaK N NX KPeAUTOPOB.

Llenbto HacTosiLLero nccnenoBaHnsa ABNSETCA
KOMMJIEKCHBIN aHann3 npoLeccyanbHbiX 1 MaTepu-
aNbHO-NPaBoBbIX MPO6NEM, BOSHUKAOLLMX B NMpoLie-
Jype COBMeCTHOro 6aHKpoTcTBa cynpyros. [ns
OOCTVKEHUSA YKA3aHHOW LIeNn NoCTaBeHbl Creayo-
wme 3agadvn: BblSiBUTb OCOBEHHOCTU O0ObeAMHEHUS
Aen o 6aHKPOTCTBE CYyNpyroB B OOHO NMPON3BOACTBO
N NpoaHann3npoBaTh CBA3aHHble C 3TUM NPOLEeCcCy-
anbHble acneKTbl; PacCMOTPETL NPobnemsbl onpene-
JIEHNS KOHKYPCHOW Macchl npu pasgene obuiero
nmyLLecTBa CynpyroB B npouenype 6aHKpOTCTBa;
nuccnepoBaTtb BAUSIHUE CONUOAPHON OTBETCTBEHHO-
CTW Cynpyros no 0b6s3aTenbCTBaM Ha Xo4 U pe3ynb-
TaTbl Npouenypbl 6aHKPOTCTBA.

HayyHas HOBM3Ha NpeAcTaBfieHHOW paboTbl
3aK/0YaETCA B KOMMIEKCHOM PACCMOTPEHUN aKTy-
anbHbIX NPO6EeM COBMECTHOro 6aHKpOTCTBa Cynpy-
roB, C Y4YeTOM MOCNIEOHUX W3MEHEHWUA 3aKoHoOa-
TenbCTBa N TEHAEHUMIA cyaebHol NpakTukn. B vacT-
HOCTW, WCCNEeAoBaHbl MpoLeccyanbHble acneKTbl
obbegnHeHns gen o 6aHKPOTCTBE Cynpyros, npoa-
HanM3MpoBaHbl CMOPHbIE BOMPOCHI, KacatoLmecs
pasgena obwero MMyLLecTsa U OnpeneneHns KoH-
KYPCHOI Macchbl, a TakXe BbIsiBIEHbl OCOOEHHOCTU
NPUMEHEHNST HOPM O CONNOAPHON OTBETCTBEHHOCTM
CyMnpyroB B paMkax 6aHKpOTHOro npoLiecca.

MaTepuanbl U meToabl UCCReaoBaHWiA
B kavecTBe MmaTepuanos uWcClenoBaHUs
MCMoMb30BaHbl MonoxeHusi, CemeliHoro Kogekca

Poccuinckon ®epepaunn, PegepansHoro 3akoHa «O
HEeCOCTOATENBHOCTU (6aHKPOTCTBE)», U NHblE HOPMa-
TVBHbIE NPaBOBbIE aKTbl, PEMYIMPYIOLLNE OTHOLLEHNS
OaHKpPOTCTBA N CEMENiHbIE OTHOLLEHUS. MeTopgonoru-
YeCKOW OCHOBOW UCCReaoBaHus MOCY>XUS aHann3
Hay4HbIX MybavMKauuin, MNOCBSALWEHHbIX npobnemam
6aHKpoTCcTBa OU3NYECKNX SILL, OCOOEHHOCTSAM GaH-
KpOTCTBa Cynpyros, a TakxXe BOMpocaMm onpepene-
HUS 1 pasgena obwero umyllecTtsa cynpyros. B
paboTe KCnofib3oBaHbl MeToObl CPaBHUTESIbHOMO
aHannsa, cuctemaTmaaumm n oboOLLEHNs, a TakxXe
thopmManbHO-IOPUANYECKNIA METOL,

Pe3ynbtaTbl n 06CcyXaeHust

B poccuiickom 3akoHoOaTensCTBe O HECOCTO-
ATENbHOCTU (6aHKPOTCTBE) BOMPOCHI COBMECTHOIO
6aHKpOTCTBa CyMNpyroB, XOTsi W He BblOeNeHbl B
OTOENbHYIO rNaBy, 3aHNMAal0T BaXKHOE MECTO B CBS3M
CO cneuncurkon npaBoBOro cratyca Cynpyros u
HaJIMYMEM Y HUX OBLLIEr0 MMYLLECTBA, NOANIEXXALLErO
pasgeny B pamkax 6aHKpOTHOro npouecca. Bos-
MO>XHOCTb 06benHeHNs gen o 6aHKPOTCTBE Cynpy-
roB B OQHO NMPOM3BOACTBO — C/IOXHbIN MpoLeccyasb-
HbIi BOMPOC, TPeOyloWMiA TLaTeNbHOro aHannsa u
B3BELLUEHHOrO MOAX0Aa, MOCKOJbKY 3aTparnBaeT He
TONBbKO UMYLLIECTBEHHbIE NHTEPECHI CYMNpYyroB, HO U
npasa Nx KpeguTopoB.

OCHOBHbIM HOPMaTVBHbLIM aKTOM, PErynnpyro-
LWyM Bonpockl 6aHKpoTCcTBa, siBnsetcs Pepeparnb-
HbIh 3aKoH OT 26.10.2002 Ne 127-®3 «O HecocTos-
TenbHOCTU (6baHKpOTCTBE)». OQHAKO NPSIMOro ykasa-
HUS1 HA2 BO3MOXXHOCTb WS HEOOXOOUMOCTbL 06beau-
HeHMs1 fgen o 6GaHKPOTCTBE CyMnpyroB B HEM He
cogepxutca [3]. HaHHbIn BOMPOC pellaeTcs Ha
OCHOBaHMM OOLLMX MPUHUMMNOB MNPOLECCYalbHOro
npaBea, a TakKe C YH4ETOM PasbsCHEHWUI, OaHHbIX B
MocTtaHosneHun MNneHyma BepxosHoro Cyma P® ot
13.10.2015 Ne 45 «O HekoTOpbIX BONpPOCax, CBA3aH-
HbIX C BBEOEHVEM B OENCTBUE NPOoLeayp, NPUMeHsie-
MbIX B [eflaXx O HECOCTOATENIbHOCTU (6aHKPOTCTBE)
rpaxkgaH».

B nyHkTe 28 lNocTtaHoeneHus lNneHyma Ne 45
yKasaHo, 4YTO, EC/IM KO BPEMEHW PAaCCMOTPEHNSA 060~
CHOB@HHOCTU 3asiBNIEHNS O NPU3HAHUN rPaXKaaHNHA
0aHKPOTOM B MPOM3BOACTBE ITOrO XXE Cyga Haxo-
anTcs geno o 6aHKpoTCTBe ero cynpyra (6biBLiero
cynpyra), cygy HeobxooMmo pacCMOTPETbL BOMPOC
06 ob6beguHeHWM Oen B OAHO MPOW3BOACTBO ANS
Lenen Hambonee NOHOro, CnpaseannBoro n agex-
TUBHOIO paccMOTpeHusi gen. Takum o6pasom,
Bonpoc 06 ob6beanHeHUn Oen pellaeTcs CyooM B
Ka>K[,OM KOHKPETHOM Clly4ae C YY4eTOM OnpenesneH-
HbIX ob6cToATeNnsCTB [1].

OpHako, HECMOTPS Ha Hanu4yne pasbsCHEeHUN
BepxoBHoro Cypa P®, Ha npaKTuke BO3HMKAET psig
CMOPHbIX BOMPOCOB, CBSA3aHHbIX C O0ObEeAVMHEHMEM
nen o 6aHKpoTCTBE cynpyroB. B yacTHocTu, oTcyT-
CTBYET YeTKOe onpefeneHne Kputepues, Ha OCHoBa-
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HUN KOTOPbIX CyA NPUHUMAET peLleHne 06 obbeaun-
HeHnn gen. Kakne o6CTosATeNbCTBa MOXKHO CHMTATb
OOCTaTOYHbIMN ONsi OObeAVHEHUS Oen, a Kakne —
HeT? SBnsieTcs N Hannyne OOLLEro KMyLLecTBa
€OUHCTBEHHbIM OCHOBAHMEM AJ1si 0O0bEAVHEHUS Oen
UNM CyLLEeCTBYIOT 1 Apyrne akTopbl, KOTOpble CYL
OOJKEH yunTbiBath [9, ¢. 126]7?

MpeacTtaBnsieTcs, YTO NpPU pPeLLeHnn Bornpoca
06 obbeanHeHnn gen o0 6aHKPOTCTBE CYMNpPyroB cyn
OOMKEH yYUTbIBaTb creaytoLume 06CTosATeNbLCTBa:

— Hanu4ne y cynpyros o6Luero nmyLiectaa, Nog-
nexawiero pasgefnly B pamkax 6aHKpOTHOro
npouecca. Ecnn y cynpyroB oTCyTCTBYET Kako-
e-nmbo obLuee UMyLLecTBO, TO 06beanHeHne
Oen, Kak nMpaBuio, HeuenecoobpasHo,
MOCKOJIbKY HEe MPUBELET K MOBbILLEHWIO 3 eK-
TUBHOCTW PACCMOTPEHUSI Oen U He MO3BONUT
bonee nNonHO yOoOBNETBOPUTH TpeboBaHus
KpeanTopoB.

— Hanuune y cynpyroB obwmux 0683atenbCcTs, No
KOTOPbIM OHW HECYT CONMMAAPHYH OTBETCTBEH-
HocTb. Ecnn cynpyrun siBnsitoTcst convpapHbiMm
OO/DKHMKaMK MO KakM-nnbo  obsisatenb-
cTBaM, TO OObedunHeHue p[Oen MOXeT OblTb
onpaBgaHo, MOCKOMbKY no3sonut  6onee
ah(PEKTUBHO KOOPONHMPOBATL AENCTBUS Kpe-
ONTOPOB 1 M3bexatb AybnupoBaHust yCUui
Nno B3bICKaHWIO gonra.

— CrteneHb B3aMMOCBS3aHHOCTU  (PUMHAHCOBbLIX
onepauuin cynpyros. Ecnu cynpyru ocyliecT-
BNSIM  COBMECTHYIO MPEAnpPUHAMATESNIbCKYHO
OEATENbHOCTb UM UMENN TecHble hUHaHCo-
Bble CBA3U, TO 00beguHEHne aen MoXXeT obner-
YATb aHaM3 UX (QMHAHCOBOFO COCTOSIHUSI W
BbISIBJIEHNE NPU3HAKOB NpegHaMepeHHOro unm
rKTMBHOrO HaHkpoTcTBa [7, C. 29].

— BosmoxHoCTb 3noynoTpebneHns npasoM CO
CTOpPOHbI cyrpyroB. Ecnn ectb ocHoBaHus
nonaratb, 4YTO Cynpyru HaMepeHHO MopatoT
3asBfeHnst 0 6aHKPOTCTBE MO OTAENBHOCTU C
LieNblo COKPbITUS UMYLLECTBA WU YKIIOHEHNS
OT WCMONHeHust 06s3aTenbCTB, TO 06beanHe-
HWe gen MOXKET NMoMOYb NPenoTBPaTUTh Takme
3noynoTpebneHus.

MOMMMO OTCYTCTBUSI YETKUX KPUTEPUEB AJIS
0O6beguHeEHNsT Oen, Ha NpakTUKe TakXe BO3HUKalT
BOMPOChHI, CBSA3AHHbIE C NpOoLecCcyanbHbIMX Nocnea-
CTBUSIMU Takoro o6beanHeHus. B 4yacTHocTn, Heob-
XOAVMMO OMNpenenuTb, KTo ByaeT SABNSTLCS OOMHKHU-
KOM B 0O6beOuHEHHOM fene — Cynpyri COBMECTHO
UNN Kaxkgplh U3 HUX MO oTaenbHocTW. bypet nm
apobUTPaXKHbIA  yNPaBnSOWNA  Has3Ha4YaTbCsA  OAVH
ons oboux CynpyroB WAM Kaxkabll U3 HUX 6yaet
UMETb CBOEro ynpasnstowero? Kak 6ygeT ocyLlecT-
BNISITbCSA pacnpefeneHne pacxogosB no geny o 6aH-
KpOTCTBE MeXAy cynpyrammn?

MpencTaBnsieTcs, 4TO B 0ObEeANHEHHOM Oene
OOMKHUKAMW OOMKHbI SBASTLCA 06a cynpyra, Kax-

Obll N3 KOTOPbIX HECET OTBETCTBEHHOCTL MO CBOMM
06s13aTeNbCTBaM, Kak JMYHbIM, Tak 1 obwwum [5, c.
272]. ApOuUTpaXKHbIN YyNpaBnsawLWMA O0MKEH ObiTb
Ha3Ha4eH oavH aNnst 060MX Cynpyros, MOCKOMbKY 3TO
no3sonut 6onee ahPEKTMBHO KOOPAMHNPOBATb ero
nencTens n n3bexxatb KOH(IMKTOB NHTEpPECcoB. Pac-
npegeneHne pacxodoB MO Aeny crnepyet OcCyLecT-
B/IATb MPOMOPLMOHANIbHO pa3mepy YOOBIETBOPEH-
HbIX TPEBOBaHUI KPEeOUTOPOB Ka)Kaoro 13 Cyrnpyros.

VHCTUTYT coBMecTHOro GaHKpoTcTBa Cynpy-
roB B POCCUICKOM MPaBe HY>XOAeTCs B AasibHENLLEM
pasBUTMM U COBepLUeHCTBOBaHMKU. Heobxognmo
pa3paboTtaTtb 60nee 4YeTKne Kputepun ons obbegun-
HeHnst aen o 6aHKPOTCTBE CYMnpyroB, a Takxke onpe-
OENNTb NpoLeccyanbHble MOCNENCTBUSA Takoro 06b-
eauHeHns. OTO NO3BONNT NOBbICUTb 3MHEKTUBHOCTb
0GaHKPOTHOro npoLecca, 3aWnTuTb NpaBa U 3aKOoH-
Hble MHTEPECHl LOMKHNKOB N KPEQUTOPOB, a TakxXe
npepoTBpaTUTb 3/10ynoTpebneHnsa NnpasoM Co CTO-
POHbI HeAOOPOCOBECTHBIX CYMNPYroB.

Mpobnema onpeneneHns KOHKYPCHOW Macchbl B
nenax o 6aHKpPOTCTBE Cynpyros o0ycnosfeHa, npe-
XOe BCEero, Heo6XoaMMOCTBIO pas3rpaHNyeHns nny-
HOMO MMYLLIECTBA Ka)K[A0ro U3 Cynpyros 1 nx obLero
nmyecTtea. K NMYHOMY WMYLLECTBY KaXKOoro u3
CynpyroB., Kak npaBuio, OTHOCATCS BELW UHANBUAY-
anbHOro Nosib30BaHus (opgexpa, obyBb U Ap.), UMy-
LLleCTBO, NOMyYEHHOE OOHMM W3 CYMNpyroB B gap, B
nopsigke HacnemoBaHUs UM Mo MHbIM 6e3B03me3-
HbIM CAefnkam, a TakXe MMYLLEeCTBO, NPUHAANeXaB-
Lee Kaxgomy 13 Cyrnpyros o BCTyrnjieHus B 6pak.
JIN4HOE WVMYLLECTBO He MOOJIEXUT BKJIOYEHUIO B
KOHKYPCHYO Maccy U He MOXXET ObITb NCMOJSIb30BaHO
OJ151 yOOBNeTBOpeHus TpeboBaHW KpeauTopoB apy-
roro cynpyra.

O6LLee UMyLLECTBO CynpyroBs, HaNpoOTUB, NOA-
NEXUT pasfeny v BKIIKOYEHUIO B KOHKYPCHYHO Maccey.
OpHako, onpepeneHne coctaBa U obbema obLiero
MMYLLECTBA YaCTO COMPSKEHO C CEPbE3HbIMN TPYa-
HocTaMU. Bo-nepBbIx, Ha NPakTUKe HEPEOKO BO3HU-
KatoT Cropbl O TOM, SIBISIETCA NI TO WKW NHOE NMY-
LecTBO O6LWMM WUAM NUYHbIM. Hanpumep, MoxeT
BO3HVKHYTb BOMPOC O CTaTyce MMyLLecTsa, Npuoob-
pPEeTEeHHOro B nepuop, 6paka, HO 3aperncTpupoBaH-
HOrO Ha OQHOMO M3 CYNpPYroB, 60 NMyLLLECTBa, NPU-
OBpeTEHHOr0 Ha cpeacTsa, 4acTUYHO NpuHaane-
>KaBLLMe OgHOMY 13 Cynpyros Ao 6paka. Bo-BTopblX,
CINIO)KHOCTb MPEeACcTaBseT oueHKa O6LLEero nMylle-
CTBa, OCOBEHHO B TeX Clly4asx, Korga peyb UAET O
HEOABWXMMOCTW, LEHHbIX 6ymarax unm ponsx B
YyCTaBHOM KanuTtane topugmnyeckmnx nuid. HesepHas
OLEHKa UMYLLECTBA MOXXET NMPUBECTU K HAPYLUEHWUIO
npas KPeQUTOPOB U AOMKHUKOB.

B aTOl CBA3M BaXXHYK POJb UrpaeT gesTesib-
HOCTb apOUTPaXKHOrO yMpPaBAsAOLEro, KOTOPbIN
0053aH BbISBUTb W OLEHUTb BCE UMYLLECTBO LOSK-
HUKa, a TakXXe YCTaHOBWTb €ro MpaBOBON PEXUM.
ApOUTPaXKHbIN YyNPaBASOWMA OO/DKEH TLIATENbHO
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nccnenoBaTb CAENKWU, COBEPLUEHHbIE Cymnpyramu B
nepvopn 6paka, C LeNblo BbISIBNEHUS WMYLLECTBA,
KOTOPOE MOrNo 6biTb MPUOBPETEHO 3a CYET OBLUMX
cpencTs. B cnydae BO3HMKHOBEHMS CMOPOB O Npu-
HaOJ1eXKHOCTU UMYLLLECTBA apOUTpaxKHbIi ynpasns-
oMl BRpaBe obpaTuTbCs B Cyh C 3asiBleHneM 06
nctpeboBaHUM [oKasaTeNbCTB UMM MNPOBEAEHUN
3KCnepTu3bl.

Mocne onpegeneHns coctaBa u obbema
o6LLero MMyLLecTsa CyrnpyroB BO3HUKAET BOMPOC O
ero paspgene. CornacHo ctatbe 38 CemenHoOro
kopekca P®, pasgen obLuero nMmyLLecTsa Cynpyros
NPOU3BOAMTCS MO COrNaLleHno MeXay cynpyramu, a
B cly4ae cropa — B cygebHom nopsigke. OgHako, B
npouenype 6aHKpoOTCTBa paspen OoO6Liero vmyLle-
CTBa NMEET CBOW 0COBeHHOCTH [2].

3akoH 0 BaHKpPOTCTBE NMpenycMaTpuBaeT BO3-
MOXXHOCTb pasfena obLLero nMyLLecTsa Cyrnpyros B
pamMKax gena o 6aHKpOTCTBE. B cOOTBETCTBUM C NyH-
kToM 7 cTatbn 213.26 3akoHa 0 6aHKpPOTCTBE, NMY-
LeCcTBO, cocTaBnsowee 06LLy0 COBCTBEHHOCTb
CynpyroB, NoAfexXuT peanusauun B npouenype 6aH-
KpOoTCTBa rpaxgaHuHa. [Npu 3ToM 13 BbIpyyKu, Nosy-
YEHHOW OT peanu3auuy o6Lero MMyLLecTsa cynpy-
roB, BbIMJAYMBAETCS CYNpPyry [OO/MKHUKA YacTb,
COOTBETCTBYIOLAS ero fone B O6LEM UMYLLECTBE.
OcTanbHasi 4acTb BbIPY4YKN BKJIKOHAETCH B KOHKYpPC-
HYlIO Maccy W WCMoJfib3yeTcst Ot yOOBNETBOPEHMS
TpeboBaHun KpeanTopos [4, c. 134].

CnenyeT OTMETUTb, YTO OMpPEREeneHne Jonen
CyrnpyroB B OOLLEM MMYLLIECTBE SIBNSIETCA OOHON 13
KJHOYEBbIX 3adad B npouegype 6aHkpotcTea. [lo
obLemMy npasuny, JOSM CYNpyros B O6LLEM MMYyLLEe-
CTBE MPU3HAlOTCS paBHbIMU, €CNM MHOEe He npepn-
YCMOTPEHO 6payHbiM JOrOBOPOM UM COrNaLleHnemM
0 paspgene nmyulectsa. OgHako cyd Bnpaee OTCTy-
NUTb OT NPUHLMNA paBeHCTBa OOJSIEN, eCn yCTaHo-
BWT, YTO OAWH M3 CYMNpYyroB He noJlyYan [oXxonos Mo
HeyBa)XKUTENIbHbIM  MpUYMHaM WM pacxopoBan
obLee UMYLLECTBO CynpyroB B yLlepb WHTepecam
CeMbW.

Ocoboro BHMMaHWS 3acny>XMBaeT BOMPOC O
nocnencTBusX pasgena obLLero nMmyLLlecTsa Cynpy-
roB AN1s1 KpeauTopoB. B cOOTBETCTBUMN C NMYHKTOM 1
ctatbn 45 CemenHoro kogekca P®, no obsazaTtenb-
CTBaM OfHOMO M3 CYNpyroB B3biCKaHNE MOXXET ObITb
obpalleHo NnWb Ha MMYLLLECTBO 3TOro cynpyra, a
TaKXXe Ha ero Joso B 00LEM NMYLLIECTBE CYMNpYroB.,
KOTOpasi npu4nTanack 6bl eMy Npu pasgene MMyLLe-
cTBa. ITO 0O3HAYaeT, 4TO KpeauTopbl OOHOMO W©3
CyrnpyroB He BnpaBe TpeboBaTb YOOBETBOPEHMS
CcBOMX TpeboBaHWii 3a CYET JIMYHOrO WUMYyLLECTBa
APYyroro cynpyra, a TakXKe 3a CHeT ero fonv B o6LLeM
NUMyLLIECTBE, NpPeBbILIatoLLEl [OM0 AOMKHAKA.

OpHako, Ha MNpakTUKe BO3HUKAKT CcuUTyauuu,
KOrga KpeguTopbl OCMapuBatoT COENKM Mo pasgeny
0o6Llero MMyLLecTBa, COBEpPLUEHHblE cyrnpyramyi B
npeposepun 6aHkpoTtcTBa [10, c. 40]. B Takux cny-

Yasix cyn OO/MKEH YCTaHOBUTb, He Oblna nn coenka
COBepLUEHA C LENbl YKIIOHEHUST OT WCMONHEHNS
0ba3arensCcTB nepeq kpegutopamu. Ecnn cyp ycrta-
HOBWT, YTO cpenka Mo pas3gefly mMmyliectsa 6bina
COBepLUEHa C LeNblo NPUYNHEHMS Bpeda KpeauTo-
pam, oHa MOXKET ObITb NPU3HaHa HEAENCTBUTENbHOIA.

Takum ob6pasom, pasgen obLlero mmyllecTsa
cynpyroB B npouegype 6aHKpOTCTBa SBASETCS
CNOXHbIM U MHOFOrpaHHbIM MPOLECCOM, Tpebyto-
WM TWATENBbHOr0 aHanmMsa M B3BELUEHHOro nop-
xopa. YcnewHoe pelleHne aTon 3agavm BO3SMOXHO
TOMBKO MPU YCNIOBUWN YETKOTO pasrpPaHnyeHmnss nny-
HOro 1 obLero nmyLLecTsa Cynpyros, crnpaseniu-
BOW OLIEHKN MMYLLIECTBA U y4eTa UHTEPECOB BCEX
3anHTEpPEeCOBaHHbIX CTOPOH. [anbHeliee coBep-
LLIEHCTBOBaHNE 3aKoHOAATeNbCTBa U npasBonpume-
HUTENBHOW NPaKTUKKN B 3TOM obnacTtu 6yget cnocob-
CTBOBaTb MOBbLIWEHWNIO 3(PPEKTUBHOCTN GaHKPOT-
HOrO Mpouecca U YKPErieHUio rapaHTuin 3awuThbl
npaB KakK AO/MKHUKOB, TakK U NX KPeauTopoB.

Mo o6Lwemy npaswuiny, yctaHoBneHHoMmy Cemeli-
HbIM KOOEKCOM, [0/ CYNpyroB B O6LLEM UMYLLECTBE
NPU3HAKTCS PaBHbIMU, €CAN MHOE He MpegyCcMo-
TpeHo 6payHbiM JoroBopomM. OgHaKo, Npy HaIMymMm
conupapHbix 0653aTeNbCTB, BO3HUKAET BOMPOC O
CNpaBeaMBOCTY Takoro nopxopa. MNpepcraBnsaercs,
YTO B AA@HHOM Cily4ae, Ccyq OO/MKEH YYNTbiBaTb CTe-
NeHb Y4aCcTUst KaXXOOro U3 CyrnpyroB B BO3HUKHOBE-
HUN connaapHoOro 06s3aTeNibCTBa, a TakXKe CTeneHb
hakTu4eckoro NCNONb30BaHs NoJSTyYEeHHbIX
CPeacTB Ha HyxAabl cembu. B npoTuBHOM cnyuvae,
OLVH N3 CYNpyroB MOXXET 0Ka3aTbCsl B HEBbIFOOHOM
MONOXXEHWW, MOCKOMbKY ero OoNsA B 06LeM nmyLLe-
cTBe OyOeT mcnosib3oBaHa ANsi noraweHus obssa-
TENbCTB, B BO3HUKHOBEHUN KOTOPbIX OH (haKTUYeCKM
He NpuHuman y4acTtus [8, c. 146].

Kpome TOro, BakHbiM BOMPOCOM SABMSETCA
NOPSIAOK YAOBNETBOPEHUS TPEOOBaHWI KPeouTopoB
no conampapHbiM 0bs3arenscTeam. B cooTBeTcTBUM
C rpa>xgaHCKMM 3aKoHO[ATEIbCTBOM, NPy conmpap-
HOM 06A3aHHOCTM [OO/MPKHUKOB KPeouTop Brpase
TpeboBaTb WCMOMHEHMS KaK OT BCEX [OO/MKHMKOB
COBMECTHO, TaK 1 OT JIt060ro N3 HUX B OTAENBHOCTM,
NPUTOM KakK MOSIHOCTbI, TaKk U B YacTu pJonra.
OpHako, B npouenype 6aHKpPOTCTBA, OaHHbIN NPUH-
LN npeTepneBaeT onpenesieHHbIE U3MEHEHNS.

3akoH 0 06aHKpOTCTBE npegycmaTpuBaeT
NPUHLMMN  NPOMNOPUMOHANBHOCTM  YOOBNETBOPEHMS
TpeboBaHWI KpeguTopoB. ITO 03HAYaET, YTO Tpebo-
BaHVS KPEOUTOPOB YAOBMETBOPSOTCA 32 CHET KOH-
KYPCHOW Macchbl NPONOpLYOHaNsHO pasMepy nx Tpe-
6oBaHuin. B cnyyae Hanuuus conupapHbix 06s3a-
TENbCTB Yy CYNpPYroBs, OaHHbIA NPUHLMM MOXXET 6biTb
peann3osBaH no-pasHomy [6, c. 101].

Bo3MOXXHbI cnegyoLLme BapnaHTbl:

— TpeboBaHusa Kpegutopa NPenbsABASIOTCA K
obovmM cyrnpyram B MOSHOM O6beMe, U yOoB-

NIETBOPSAOTCA  MPOMOPLMOHANBHO  pasMepy
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TpeboBaHUn KpeguTopa 3a CYET O6LLEero nmy-
wecTBa M NIMYHOrO UMYLLECTBA KaXOoro n3
Cynpyros.

— TpeboBaHus KpeguTopa pasfensaoTcs Mexay
cynpyramy npornopumMoHanbHO UX [O0NnsM B
obLemM MmyLlecTBe, U YOOBNETBOPSIOTCA 3a
CYET NMYLLIECTBA KaXX[0ro 13 Cynpyros B npe-
4enax yCTaHOBJIEHHbIX JONEN.

HpeL[CTaBJ'IHeTCH, qTOo HepBLIf[ BapUaHT ABJIACTCA
OoJiee MPenoYTUTENbHBIM, IOCKOJIBKY OH B OOJIbILEH cTe-
MEeHN COOTBETCTBYET MPUHLMMNY CONMAAPHOW OTBET-
CTBEHHOCTW 1 NO3BONSIET KPEAUTOPY MONyYUTb MakK-
CUMaIbHO BO3MOXXHOE YAOBNETBOPEHNE CBOUX Tpe-
6oBaHuin. OgHako, Ha NpakTuKe, peanu3aunsa OaH-
HOrO BapuMaHTa MOXET ObITb COMpsXeHa C
onpefeneHHbiIMM  TPYOHOCTAMMW, B 4YaCTHOCTW, C
HeobXoOMMOCTbLIO onpefeneHns pasmepa obLiero
UMYyLLIECTBA U JONEN Cyrnpyros B 3TOM UMYLLIECTBE.

Ocoboe BHUMaHWe criegyeT yaoenuTb BONpocy
006 ocnapviBaHnM COENOK, COBEPLLEHHBIX Cyrnpyramm
B Npenasepun 6aHKPOTCTBA, C LIENb YKIIOHEHWS OT
NCMOJSIHEHNSI CONMAAPHbIX 0653aTenscTB. Ecnn 6yget
YCTaHOBJIEHO, YTO caenka bbina coBepLUeHa C LIENbIo
NPUYMHEHNS Bpeda Kpegutopam, OHa MOXXET ObITb
npusHaHa cygom HepencTesutenoHon. B atom cny-
Yyae, VMYLLECTBO, BbiObIBLUEE M3 COOBCTBEHHOCTU
CyNpyroB B pe3ynbTaTe CAENKW, MOLNEXNT BO3BpaTy
B KOHKYPCHYIO Maccy 1 UCMNonb3yeTcsa Onsd yooBneT-
BOpeHNst TpebOoBaHNIN KPeouTopoB.

BbiBoabl

ViccnenoBaHne MoO3BOIMIO KOMMJIEKCHO pac-
CMOTPETb MPOLECCYyalbHble N MaTepuanbHO-NpPaBo-
Bble Mpobriembl, BO3HUKatOLWME B pamMkax npoLe-
Oypbl COBMECTHOro 6aHKpOTCTBa Cynpyros, U Mof-
TBEPAWIO HeobXxoouMOCTb AalnbHeNLero coBep-
LLeHCTBOBaHNA NpaBoOBOro peryanposaHna gaHHOro
MHCTUTYTA. AHanu3 ocobeHHOCTeNn O6beanHeHus
aen o 6aHKPOTCTBE Cynpyros B OAHO NPOU3BOACTBO
BbISIBUJ1 PSS, MPOLecCyasibHbIX NPO6ENnoB, YCNOXKHS-
IOLLMX 1 3aTArMBatoLmMx NpoLecc, HanprumMmep, OTCyT-
CTBME YETKUX KPUTEPUEB AN 0653aTENbHOr0 06be-
OVHEHUST OeNn U eQUHOro noaxoda K OnpeneneHuto
nogcynHocTu. MNpencraBnsercs HEOO6XOANMbIM BHe-
CEHne U3MEHEHNIN B 3aKOHOOATENbCTBO O H6AHKPOT-
CTBe, HarnpaBfieHHbIX Ha yCTaHOBNEHMe Gonee YeT-
KX npaBun O0O0beguHEHVUs Oen U pasrpaHudeHne
KOMMETEHLMN apbUTParkHbIX Cy[O0B.

Ocoboe BHMMaHVe B paboTe ObIIO yaoeneHo
npobriemMam onpeneneHnsi KOHKYPCHO macchl npu
pasgene obLero nMyLLecTBa Cynpyros B npouenype
OaHKpOoTCTBa. BbIsIBNEHbI CyLLECTBEHHbIE PACX0X-
OeHVsA B cyaebHOM NpakTuKe no Bonpocam onpeae-
neHns obbema o6LLEero MMyLLECTBa, NMogJexxallero
BKJTIOYEHNIO B KOHKYPCHYIO Maccy, a Takxke Mo
NMOpsiAKY ero OueHKM u peanusaumn. Ha npakTuke
HaCTO BO3HMKAKT CMNOopbl O NPpUHagNexxXHoCTn UMy-
LecTBa, NPMOBPETEHHOrO B Nepnof 6paka, ogHako

3aperncTpupoBaHHOro Ha OQHOro U3 Cynpyro., YTO
TpebyeT npuBnIeYeHUs LOMONHUTENbHbLIX [oKa3a-
TENbCTB 1 NPOBEAEHMS CNOXKHbIX 3KCNepPTU3. 3akpe-
NnjeHne B 3aKOHE YETKUX KPUTEPUEB OMpeneneHus
obLlero wumyLlecTsa CynpyroB u YCTaHOBEHME
MexaHu3ma onepaTtuBHON 1 a3 dEKTUBHOM MNpoLe-
Oypbl €ero pasgena B paMkax gena o 6aHKpoTCTBe
O6yneT cnocobcTBoBaTh 6onee  cnpaBeniMBOMY
YOOBNETBOPEHNIO  TpeboBaHWA  KPEOUTOPOB 1
3awMTe npae Cyrnpyros.

ViccneqoBaHne BAVMSIHUS CONUOAPHOW OTBET-
CTBEHHOCTU CynpyroB no obsizaTenscTBam Ha npo-
uenypy 6aHKpOTCTBA NOKasasno, YTO AaHHas HopMma
CO3AaeT A0MNOJIHUTENbHbBIE COXHOCTU Npu onpeae-
neHun pasmepa TpeboBaHU KpeauTopoB U YOOB-
JIETBOPEHNN X N3 KOHKYPCHOI Macckl. Heobxoammo
yYuUTbIBaTb OCOBEHHOCTM NMPaBOBOWN NPUPOLabI CONU-
OAapHOM OTBETCTBEHHOCTU U pasrpaHu4nBaTb ee C
OpYyrMMn BUAaMuM OTBETCTBEHHOCTU CyMpyroB Mo
0bs3arenbcTBam, BO3HUKLLIMM Kak B nepuog, 6paka,
Tak U OO ero 3akniyeHus. LlenecoobpasHo npepo-
CTaBuUTb apbuTpaXkHOMY Cydy MpaBO Yy4YWTbIBaTb
OCOBEHHOCTN CONUOAPHON OTBETCTBEHHOCTM MNpW
hopmupoBaHun peectpa TpeboBaHWi KPeQUTOPOB 1
onpepeneHun nopsaaka nx yaoBneTBOPEHS, a TakXKe
npPenycMOTPETb  BO3MOXXHOCTb  pacrnpepneneHus
MeXay Cynpyramm OTBETCTBEHHOCTM MPOMOpPLMO-
HaJIbHO MX Jone B O6LLEM UMYLLECTBE.

B uenom, npoBeneHHOE nccnegoBaHne No3Bo-
mno copmynupoBaTb PS4 PEKOMeHZauumi o
COBEPLUEHCTBOBAHNIO 3akoHogaTenbcTBa O OaH-
KPOTCTBE (QM3NYECKMX NUL, B 4YacTu, KacaroLlelics
6aHKpoTCcTBa CynpyroB. Peanusauus aTux peko-
MeHgaumi BGyget Ccnoco6CTBOBaTb MOBbILLEHUO
3 PEeKTUBHOCTN N CNpPaBeaMBOCTM NpoLeaypbl
6aHKpPOTCTBa, 3aLMTe NpaB 1N 3aKOHHbIX UHTEPECOB
OO/MKHMKOB 1 KPEOUTOPOB, & TakXe YKPENAEeHUHo
rpa>kgaHcko-npasoBoro obopota. JaHHaa pabota
MOXXET ObITb MCMONb30BaHa B AaflbHENWINX Hayy-
HbIX NCCNIEQOBaHNSAX, a TaKXKE B NPaKTUYECKON aes-
TENbHOCTU apbUTPa’KHbIX YNpPaBstoLLNX, OPUCTOB
N cygen, paccMmaTtpuBarolLmMx gena o 6aHKpoTCTBE
Cynpyros.
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