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B3AUMOCBSI3b KPEATUBHOU 39KOHOMUKUN U 3ALYNTbI
UHTEJIJIEKTYAJIbHOW COECTBEHHOCTU:
AHAJING NMPAKTUKU CLLIA

AHHOTaumsl. B cTatbe packpbiBaeTCsl B3aWMOCBS3b MEXAY KOMMEPLMAIN3aLNen NCKITOYNTETbHbIX
rpas v pa3BUTUEM KPeaTUBHOWM SKOHOMYKM Ha ripumepe CLLIA. ABTop onvpaeTcsi Ha KoHuenuum [x. XOyKuH-
ca (kpeatnBHas aKoHomuKka) u P. @ropugb! (KpeaTyBHbIV K/1acc), NoKasblBasl, Kak TBOPYECKMNE aKTVBbI rpe-
BpaLyatoTCst B UCTOYHUK SKOHOMMYECKOU LieHHOCTU. OCHOBHOE BHUMAaHWE YAEIeHO rpaBoBbIM 1 3KOHOMUYE-
CKUM MexaHu3Mam, obecrednBaroLLM KOMMEPUNaIN3aUmo UHTENIEKTYalbHON COBCTBEHHOCTU: KOHCTUTY-
LYIOHHbIE OCHOBBI, KITIO4YEBbIe 3aKOHbI (3akoH 1976 r., DMCA), cynebHas npaktuka, 3akpernisoLasi npuHUMn
«9CTETUYECKOM HENTPAaIbHOCTY». OQQHUMU N3 MUPOBbLIX JIMAEPOB 0O BLEMOB KPeaTBHOM SKOHOMUKY SIB/SIIOTCS
CoegumHeHHble LLITatel Amepukin (CLLIA). o gaHHbIM Opranvsaumn ObveauHeHHbix Hauui (OOH), CLLA nu-
AVPYIOT B PEVITUHIE MUPOBbIX 3KCIOPTEPOB KPEATUBHbIX YCIYT Y B PEATUHIE MUPOBbLIX MMIIOPTEPOB KpeaTns-
HbIX TOBapoB. Ha ocHoBe ctatncTnyeckux gaHHbix (06uém BBl kpeaTvBHbIX MHAYCTPWIA, 3aHATOCTb, [0/ Ha
apT pbIHKE) AEMOHCTPUPYETCS YCrELLIHOCTb amMepukaHCKou mogesan. OQHako aBsTop OTMeYaeT v eé rnpoTuBo-
peyusi: MaoTUPaKHbIE Y HEKOMMEPYECKNE MPON3BEAEHVST OKa3bIBalOTCS BHE 30HbI 3(h(hEKTUBHON 3aLYnTbI
(kak rokasaHo Ha fpuMepax apT PbIHKa 1 UHZYCTPUN BUREOUTP); B A€/iax O HapyLLUeHU/ rnpas [oKasbiBaHNe
KOMUpOBaHWsl 3aTpyaHEHO A1 HEYCMELUHbIX MPOEKTOB. TakuM 0bpa3oM, MexaHU3M aBTOPCKOro rpasa B
CLLIA He coOTBETCTBYET KPUTEPUIO CrIPaBeaIMBOCTY M NPE[OCTaB/ISIeT KOMMEPYECKH YCELUHbIM pou3Be-
AEHVISIM YPEe3MEPHYIO 3alLUTY, TOrAa Kak MeHee yCrieLUHbIe Mpou3BEAEHNS HaxOasaTCs B ySI3BUMOM r10J10Ke-
HUY, B TO XX€ BPEMS] aMepuKaHCKasi cCucTeMa 4eMOHCTPUPYET BbICOKYH 3(h(EKTUBHOCTL B KOMMEPLMaan3a-
Yymyl, HO TpebyeT KOPPEKTUPOBKU 4/ obecriedeHus b6anaHca Mexay PbIHOYHbIMU NHTepecamy v 3aLnTom
pasHoobpa3unsi TBOPYECKOro KOHTeHTa. CTaTbs aagpecoBaHa nccaenoBartesisiv B 0671aCTy SKOHOMYVIKY, rpaBsa
M KYJIbTYPbI, @ Takxe rpakTukam KpeaTuBHbIX UHAYCTPUA.

Knio4eBble cnoBa: KpeaTvBHasi SKOHOMYIKa, KOMMEPLNAIN3aums NCKIIIOYUTETbHbBIX paB, KpeaTBHbIe
VHOYCTPUK, UHTENNIEKTYaslbHasi COOCTBEHHOCTb, aBTOPCKOE MpaBo, cyaebHas rnpakTvka, rnpobiaemsi cygeb-
HOW 3allThbl, KOMMEPYECKasi LIeHHOCTb, 3CTETUYEeCKast HeNTpasbHOCTb.
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Annotation. The article reveals the relationship between the commercialization of exclusive rights and
the development of the creative economy using the example of the United States. The author draws on the
concepts of J. Hawkins (creative economy) and R. Florida (creative class), showing how creative assets turn
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into a source of economic value. The main attention is paid to the legal and economic mechanisms that ensure
the commercialization of intellectual property: constitutional foundations, key laws (the 1976 Law, the DMCA),
judicial practice that enshrines the principle of “aesthetic neutrality.” The United States of America (USA) is
one of the world leaders in the creative economy. According to the United Nations (UN), the United States is
the leader in the ranking of global exporters of creative services and in the ranking of global importers of
creative goods. Based on statistical data (the volume of GDP of creative industries, employment, share in the
art market), the success of the American model is demonstrated. However, the author also notes its
contradictions: low-circulation and non-commercial works are outside the effective protection zone (as shown
by the examples of the art market and the video game industry); in infringement cases, proving copying is
difficult for unsuccessful projects. Thus, the copyright mechanism in the United States does not meet the
criterion of fairness and provides commercially successful works with excessive protection, while less
successful works are in a vulnerable position, at the same time, the American system demonstrates high
efficiency in commercialization, but requires adjustments to ensure a balance between market interests and
protecting the diversity of creative content. The article is addressed to researchers in the fields of economics,

law and culture, as well as practitioners of the creative industries.
Key words: creative economy, commercialization of exclusive rights, creative industries, intellectual
property, copyright, judicial practice, problems of judicial protection, commercial value, aesthetic neutrality.

Kommepu,manmsau,mq VCKITIOUYUTENBHOIO
npasa sABNSETCSA OCHOBOW KpeaTUBHOW 3KO-
HOMUWKW, KOTOpasi npegnofaraet 3KOHOMUYECKYHO
LEHHOCTb TBOPYECKUX KA4eCTB (KpeaTnBHOCTH), a He
TONMbKO TPagMUMOHHBIX CpPeacTs MPOW3BOACTBA:
3emnu, Tpyaa, kanutana. OgHUMK U3 BaKHEMLINX
COCTaBNAOLLMX KPeaTUBHON 3KOHOMUKU SABMSIOTCS
KpeaTuBHbIN Kacc N KpeaTuBHbIE NHAYCTPUW, KOTO-
pble COBMECTHO 06pa3ytoT (hyHKLMOHANBbHbIA KOM-
NMOHEHT paccmartpusaemon koHuenuum [1, c. 31].
ABTOPOM KOHLENUUN KPEaTUBHOW 3KOHOMUKMK CHU-
TaeTcs GputaHckuin uccneposaTenb K. XOYKUHC,
KOTOPbIN NPUMEHSAET OAHHbIN TEPMUH K AEATENbHO-
CTW, COCPEeNOTOHEHHOW Ha UCKYCCTBE, Meauna, Hay4-
HbIX UCCNegoBaHuAX 1 MHHOBAaUUSX, U MHON TBOpYe-
CKOW peaTenbHoCTK [2, ¢. 14].

[MoHATME «KpeaTuBHbIE NHAYCTPUW» BKIKOHAET
B cebs «co3paHne, NPOU3BOACTBO U KOMMepLUmanu-
3aumMio TBOPYECKOIO KOHTEHTA, MMEKOLEro Hemare-
puanbHyo 1 KYNsTYPHYO npupogy» [3, c. 744].

ABTOp Teopunm KpeaTMBHOrO Knacca amepu-
KaHCKun akoHomucT P. ®nopuga onpenenseT «kpea-
TUBHbIA KNacc» Kak NinL, 3aHATbIX B OTpachnsx, CBs-
3aHHbIX C MPOU3BOACTBOM HOBbIX UOEN U TBOpYe-
CKMM peLueHnem npobnem [4, c. 197]. Viccneposa-
Tenb HasblBaeT [aHHbIA nokasatenb (QaKTopoM,
KOTOPbIN OKa3bIBAET BANSHME HA 3apaboTHY0 nnarty
B TOM U MHOM PErMOHE, YTO B CBOKO OYepeb ABNs-
eTCA KJI0YEeBbIM 3IEMEHTOM MPOU3BOAUTENBHOCTU
[4, c. 199]. JaHHbIN BbIBOL, YKa3bIBAETCHA B UCCNENO-
BaHuM 3. Mapokky u P. [1a4un, KoTopble yTBEep>XXOatoT
cnepnyolee: «BbICOKOOOpa3oBaHHble ntogu, paboTta-
toLLMe B TBOPYECKUX NPOdeccusix, ABNSOTCA Hanbo-
nee 3Ha4YMbIM KOMMOHEHTOM B OOBACHEHUN NPOU3-
BOLOCTBEHHON ahhekTuBHOCTU» [5, C. 387].

[MocKonbKy KpeaTBHblE UHOYCTPUN SBNASIKOTCS
TEM CEKTOPOM 3KOHOMMKMW, KOTOPbIA OCHOBaH Ha
OEeATENbHOCTY KPeaTUBHOMO Knacca 1 Ha KOMMepLm-

ann3aummn NCKIYUTENIbHOrO MNpasa, NpOoCcnexXunsa-
€TCS CBA3b MEeXAy Pas3BUTMEM YKa3aHHOro Cektopa
1 3 HEKTUBHOCTBIO KOMMEpLUMann3aumm B Ton Ui
WHON CTpaHe.

OpHMMK 13 MMPOBBIX IMAEPOB 0OBHEMOB Kpea-
TVBHOWN 9KOHOMUKU aBnsAoTca CoeanHeHHble LLTaTbl
Amepukun (CLLUA). Mo paHHbiM Opranmnsauun O6be-
AnHeHHbix Hauwmi (OOH), CLUA nugupytoT B peii-
TVHIe MUPOBbLIX 3KCMOPTEPOB KPeaTUBHbIX YCNyr [6,
C. 27] N B pENTUHIe MUPOBLIX MMMOPTEPOB KpeaTus-
HbIX ToBapoB [6, c. 40]. ViccnepoBaHune BLLD noka-
3blBaeT, YTo 06K 06bEM BasioBON O06aBIEHHON
CTOUMOCTU KpeaTunBHbIX uHgycTpun B CLLIA cocTas-
naetr 921,6 mnpg gonnapos no napuTeTy Mnokyna-
TeNbHOWM CMOCOBHOCTW; MO AaHHOMY MoKasaTtesto
CLUA yctynatot nnwb Kutaro (988 mnpa [onnapos).
CnepyeT Takxe yrnoMsHyTb, 4Tto 39 n3 100 KpynHen-
LWMX KOMMaHui B cdepe mMegma (No nokasartesnto
PbIHOYHOW KanuTanu3auumn) pacnonoxeHsl B Coegu-
HeHHbIX LLTtatax Amepuku [7]. Kpome Toro, CLLA
3aHUMaOT HambosblUYD [JOM0 B MMPOBOM apT-
pbiHKe — 42% [6, c. 18]. CoeanHeHHble LLITaTbl 3aHu-
MatoT NEPBOE MECTO B MMPE MO KOMMYECTBY 3aHATbIX
B KpeaTuBHbIX MHOYCTPUSX PabOTHMKOB — COMNacHo
nceneposaHuio Beicweli LLkonbl 9koHomukn (BLLID),
CLLUA onepexatoT no atoMy nokasartento Poccuio,
KOTOpasi 3aHMMaEeT BTOPOE MECTO, MOYTU B iBa pasa:
5,2 MNH YenoBek NPOTMB 2,7 MJIH YEJIOBEK COOTBET-
cTtBeHHO [8]. CLLIA nnampytoT no ypOBHIO NpUBIeEKa-
TENbHOCTU ONA 3BE34 B Takux cdepax, Kak moaa,
KNHO, Urpbl, peKnama, UCKYCCTBO U KynsTypa, nuTe-
paTypa, 3BYyKO3amnuncCb U WUCMOMHUTENbCKNE WCKYC-
ctBa [8]. Kpome Toro, CoeguHeHHbim LLITaTtam yoa-
JIOCb YCTaHOBUTb MpUBNEKATESIbHbIE YCNOBUSA ONK
3Be3[, KPeaTuBHbIX MHOYCTPUIA, HA KOTOPbIX NPUXO-
ONTCSA OCHOBHOW AEHEXXHbIV MOTOK B paccMmartpusae-
MOM CEKTOPE 9KOHOMUKM, 3aHMMAs NepBOe MECTO B
MUpe No gaHHoMy nokasatento [9]. YkasaHHble Bblille
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(hakTopbl CBUAETENLCTBYIOT O 61aronpuATHON cpeae
Ona apeKTUBHON KOMMepUManndaumm WUCKI4un-
TeNbHbIX MpPas.

MHeHue 0 TOM, YTO HageXXHass oxpaHa WHTeN-
JIEKTyaslbHOM COOCTBEHHOCTU UMEET BOJbLLIOE KO-
HOMMWYECKOE 3Ha4YeHne Onsa CTpaHbl pacnpocTpaHn-
nacb B CLLUA B XX Beke, korga CLUA ctanu KpynHen-
LM SKCMOPTEPOM MHTENNEKTYaNIbHOW COO6CTBEHHO-
ctn. B npeppigywmnx crtonetusx CLUA 6onblue
npuobpetanu, Yem co3gaBany camocTosATensHo [10,
c. 108].

CornacHo pasgeny 8 KoHctutyuun CLUA, Kor-
rpecc HageneH NpaBoOM «COAENCTBOBAaTbL Pa3BUTUIO
HayKu 1 NONE3HbIX PEMECES, 3aKpensas Ha onpene-
JIEHHBI CPOK 3a aBTopaMu U u3obpetaTensmu
NCKJIIOUUTESNbHBIE NMPaBa Ha X COYMHEHMS U OTKPbI-
Tna» [11]. JaHHas Hopma nocnyxuna nnaugapMom
ANs pa3paboTKM crneymanbHoro 3akoHoaaTenbCcTea
B chepe aBTOPCKOro npasa, NO3TOMY €€ Ha3bIBaloT
«[TyHKTOM 06 aBTOpcKOM npase KoHCTUTyumK
CLLA».

OCHOBHbBIMM ~ HOPMAaTWMBHBIMK  MPaBOBbIMY
akTamy, 06ecneynBaloLLMM HAANEXAaLLyo OXpPaHy,
3aWmMTy M KOMMepLManusaumio  UCKMIOYUTENbHbIX
npas Ha npousseneHus B CLUA aBnsatoTca 3akoH 06
aBTOPCKOM npaee B uudpposyto anoxy (DMCA) u
3akoH 06 aBTopckom npase CLUA 1976 r. Beupy
Toro, 4to npaso CLLIA oTHOCKTCS K aHrNoCaKCOH-
CKOIN NpaBoBOl CeMbe, 6OSbLLMM 3Ha4YeHeM obna-
[aloT cynebHble akTbl Kak CTOYHUKK NpaBa.

B 1903 rogy BepxosHbin cyn CLLA noctaHo-
BWUJl, YTO CyObW HE [OOJKHbl OLEHMBATb XyOoXKe-
CTBEHHblE KayecTBa MPOW3BEOEHUN, U yKasan Ha
OMacHOCTb Takoro nyTu, Korga cygbl umenu Obl
Takoe NpaBo: «4s No4en, CBeayLLMxX TONbKO B OpU-
cnpygeHuun, 6bi1o Obl ONacHbIM  NPEeAnpPUATAEM
6patb Ha cebs POsib OKOHYATENbHbIX CyAelN B OLIEHKE
XYLOOXECTBEHHbIX  WMKOCTPaUnin, BbIXOOALWMX 3a
pamMKn CambiX Y3KUX W OYEBUOHbIX rpaHul» [12].
[aHHOe MOCTaHOBMEHVE CTasio HayasioM MpUMeHe-
HASE NpUHUMNA «3CTETUYECKOW HENTPaslbHOCTU»
aBTopckoro npaea B CLUA, peannsaumsi KOTOporo
HabnogaeTcst N B MNOJSIOXKEHUSAX POCCUNCKOrO 3aKo-
HopatenbcTea (n. 1 cT. 1259 MK PO).

Ha npakTuke 31O NpuBENO K TOMY, YTO aMepu-
KaHCKMe Cyfbl BMECTO 3CTETMHECKON OLIEHKM NPOn3-
BEOEHNA CTanu OueHVBaTb TaKOBble C PbIHOYHOW
(kOMMepYeCKo) TOUYKM 3peHusd. B cBasn ¢ aTum,
YacTb uccnegosarenen aBTopckoro npasa B CLLUA
YKasblBalT Ha TO, YTO B rpaHuLbl amMepuKaHCKON
CUCTEMbl  MNPAaBOBOM  OXpaHbl  MNPOU3BEOEHUN
pe-akto He nonagjaloT Te O6beKTbl, KOTOPblE HE
CTanu KOMMep4ecKkn ycnewHbiMu. Tak, Llwvwa L.
KOHCTaTUPYET: 6OMbLUMHCTBO NPOU3BELEHNI, U3na-
BaeMbIX aBTOpPaMu, He UMEKT KOMMEPHYECKOW LieH-
HocTu [13, c. 454]. D10 nogTBEPXXOAETCS SMMMPUYe-
CKMMW [aHHbIMW, KOTOpPble MPUBOAWT WCCNenoBa-

Tenb. Tak, OnNpocC, MPOBEOEHHbIN MEXOYyHapOaHOM
TOProBoOW apT-nnowankon artnet, nokasbiBaeT, 4YTO
48,7% amepurKaHCKUX XyAO>KHUKOB 3apabaTbiBaloT
Ha cBoemM TBop4ecTBe MeHee 5000 gonnapos B rog
[14], Torpa kak cpepgHsia 3apaboTHasa nnarta B CLLIA
no ntoram 2024 roga coctasuna 59 428 nonnapos B
rog [15]. Opyrm npyMepoM SABASIETCA UHOYCTPUS
BUOeonrp: no ppaHHbiM uccneposatens MuHH C.,
10% Bupgeourp ygosnetsopsitoT cnpoc 90%, cnepo-
BaTenbHO, 90% poxopda B 3Ton cdhepe npuxognTes
Ha 10% Haunbonee nonynsipHbix Bugeourp [16, c. 44].

MpuopunteT KOMMEPYECKON YCMNELWHOCTN U
NMPUMEHEHNE «dCTETUYECKON HENTpanbHOCTU» MNoa-
TBEPXOAKTCA YCTOABLUENCA CyaebHON MpakTUKOW.
Tak, B pene «bneictanH npoTMB KOMMNaHUA
Donaldson Lithographing Co.» cyabsi Xonmc ykasbl-
BaeT cnefyloLlee: «eCcnu [Npon3seneHusi] Bbi3blBaOT
WHTEPEC Y KaKon-nmbo ny6nnkn, 3Ha4YnT, OHN NMEIOT
KOMMEPYECKYHO LIEHHOCTb — Bb110 Obl CMENO yTBEP-
XOaTb, YTO OHU HE MMEKOT 3CTETMYECKON 1 06paso-
BaTeNbHOM LEHHOCTK, — a K BKycaMm fito60oi ny6nmnku
Henb3s OTHOCUTBCS  MpeHebpexuTenbHo»  [17].
[e-dhakTto cyabsa XonMC npusHan pbIHOK «BbICLUMM
ap6buTpom» B BOMPOCE OLLEHKM TOrO WU UHOIO Npo-
N3BEOEHMS Ha NpegMeT BO3SMOXXHOCTU €ero OXpaHbl
aBTOPCKMM MpaBoM. I3 aToro cnepgyer, 4To amepu-
KaHCKOe aBTOPCKOE MNpaBO MPU3HAET OpPUrnHasb-
HbIM (1, cCnepoBaTeslbHO, OXPaHSIET) KOMMEPYECKMU
LleHHOEe NMpOou3BefeHNe. YCTaHOBEHNE TaKNX CTaH-
0apTOB OPUrMHANBHOCTU U, Kak crneacTeue, Kpute-
preB OXPaHOCMOCOBHOCTN MPOU3BEAEHUIN CMOCO6-
CTBOBAsIO pacuseTy MaccoBon KynsTypsl B CLLA [13,
c. 453] n, Kak cnepcTene, 6onee ahHEKTUBHON KOM-
MepLumuanm3aunm UCKKHUTENBbHbBIX NMpaB Ha Npoun3-
BedeHus.

dakTn4eckKoe Npu3HaHne Toro, YTo KOMMepYe-
CKUI yCnex siBNAETCS BaXXHbIM (pakTOpoM B fenax o
3almMTe MCKJIUYUTENBHOMO MNpaBa, BbipaXkaeTcs B
nene Pentminctep npotus Nike, Inc., paccMoTpeH-
HbIM [IEeBSATbIM OKPY>XHbIM anesIaunMoHHbIM CyOoM,
6b1710 3aUKCNPOBAHO ClefytoLLee: «ecnm y uctua
HET NPSAMbIX [OKa3aTeIbCTB KONUPOBaHWS, OH MOXXET
NnonbITaTbCA AOKAa3aTb 3TO KOCBEHHO, NOKa3as, YTo y
OTBETYMKA Obl1 OOCTYN K paboTe uctua u 4to aTn
OBe paboTbl MMEKT CXOACTBO, yKasbiBarwollee Ha
konnpoBaHue» [18]. TockonbKy npsiMble AoKasa-
TeNbCTBa KOMMPOBaHWS Ha NPaKTKe NpefocTaBns-
I0TCA KpalHe penko [19], nokasbiBaHWE BbICTpavBa-
€TCS Ha KOCBEHHbIX foKasartenscTteax: (1) Hannyum y
HapyLwmTens goCTyna K Npou3BeaeHuto; (2) Hann4un
CXOACTBa MexXxay ABymsi paboTamu, KOTOpoe yKa-
3ano 6bl Ha KonMpoBaHue. B cBol o4vepenpb, Joka-
3aTb JOCTYM K ManoTUPa>kKHOMY MPOU3BELEHMIO HE
npencTaBnsaeTcs BO3MOXKHbIM.

M3 aToro, no MHeHWMO uccnegosarenei, cne-
OYEeT, 4YTO MexaHn3m aBTopckoro npasa B CLLIA He
COOTBETCTBYET KPUTEPUIO CNpPaBeaIMBOCTU U Mnpe-
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OOCTaBNASET KOMMEPYECKM YCMELUHbIM Npou3seae-
HUSAM YPESMEPHYIO 3aLLMTY, TOMAA Kak MeHee ycreLu-
Hble NPOU3BEAEHNSI HAXOAATCS B YSI3BMMOM MONOXKe-
HuM. CnepyeT OTMETUTb, YTO MPUBEOEHHbIE Bbille
AaBTOPblI BEPHO (PUKCUPYIOT NpobBnemy: amepukaH-
CKMe Cyabl, aHaNN3NPyst KOMMEPYECKNI YCnex Npo-
N3BEedEeHUIN, NpeyMeHbLLIAOT 3almTy TeEX Npon3Beae-
HWIA, KOTOPbIE TAKOro ycrnexa He JOCTUMIIN.

Taknm obpasom, HecMoTpsa Ha TO, 4yto CLLUA
OOCTUIMN OMpPEQENEHHOro ycrexa B KOMMepumuanm-
3aumn NPor3BeneHNii U CnocobCcTBOBaNN PasBUTUIO
KpeaTyBHbIX UHOYCTPUIA, NPOSABASIOTCA NPO6NeMbI B
obecneyeHnn cypnebHoOM 3awmTbl MaibiX UM KOM-
MepY€eCKU HeyCrneLLHbIX MPou3BeaeHniA, 4To Tpebyet
y4yeTa, AanbHeNLWero U3y4yeHns 1 CoBepLIECTBOBA-
HUS  3aKOHOZATESIbHbIX  aKTOB,  PErynMpytoLLmx
aBTOPCKOE npaso.
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