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ACUMMETPUYHbIN KOJIJTUSUOHHbBIN 3DDEKT IAIrCKOU
KOHBEHLNN O TPACTAX: OlbIT UTAJINN, HUQEP/IAHOB U
LLIBEVLJAPUU [1J151 FOCYAPCTB KOHTUHEHTAJIbHOIO
MPABA

AHHOTauus. B cratebe nccrenyroTcs npaBoBble rOCAeACTBuUS patugvkauymm KOHBEHUMW O rpase,
NPUMEHNMOM K TpacTtam, u ux npusHaHuy 1985 roga (ganee — KoHBeHUMS) rocyaapCcrBamMy KOHTUHEHTasIbHOM
npasoBoOy Tpaauuun. Ha npumepe utanbsHCKON KOHCTPyKuum trust interno rnokasaHo, 4To mexaHn3am KoH-
BEeHUMY, peaHa3Ha4YeHHbIV 47151 MPU3HaHWs! MHOCTPAaHHbIX TPAcToB, MOXET ObiTb 0OpaLYéH K HaLMOHaIbHOMY
npasoropsaKy rocyaapcTaa, patneuympoBaBLliero KOHBEHUWIO, Y UCMOIb30BaH /151 CO3f4aHus TpacTorio-
HOBHbBIX KOHCTPYKLNI, €ANHCTBEHHbBIM MHOCTPAaHHbIM 3/1IEMEHTOM KOTOPbIX SIB/ISIETCS N36PaHHOE NMPUMEHNMOEe
npaBo. CpaBHUTEIbHBIN aHam3 vmraemeHTaymyn KoHseHuyun B Hupepnarngax v LLiBeviLjapuy noka3biBaerT,
YTO 3alyuTa OT BOSHUKHOBEHWST BHYTPEHHUX TPAcTOB CTPOUTCS HE Ha MpsIMOM 3aKOHOAAaTe/IbHOM 3ariperTe,
OTCYTCTBYIOLEM BO BCEX PACCMOTPEHHbIX MPaBONopsAKax, a Ha KOCBEHHbIX HOpMax MaTepuasibHoOro rpasa
M [JOKTPUHE KOHTUHEHTa/IbHO-MpaBoBol ropucavkuymy. OBOCHOBBIBAETCS BbIBOL O TOM, HTO patugukayus
KoHBeHUum cama 1o cebe OTHOCUT rocy[apCTBO KOHTUHEHTA/IbHOIO fpaBa K KaTeropum pyucka BO3HUKHOBE-
HUS1 BHYTPEHHE TPacTOBOW MPaKTUKW; peann3alns Xe 3TOro pucka He rnpefornpenensercs patupukalmen,
a 3aBUCUT OT OCOOEHHOCTEV B3auMOZENICTBUS KOHBEHLMOHHBIX HOPM C HaUMOHasIbHbIM rpaBoM, YTO JO/IKHO
YYUTBIBATECSA MPU OLEHKE Les1ecoobpasHoCTy rnpucoeauHenHns K KoHBeHuuu, B TOM 4ucrie Poccurickon
Pegepavmel.

KnroyeBbie cnoBa: Tpact, [aarckas koHBeHUus 1985 roga, trust interno, npusHaHue TpacTos, yMrisie-
MEHTaUVs MEXXAYHapO[HOro 4OroBopa, MexxayHapoaHoe 4acTHOe npaso.
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THE ASYMMETRIC CONFLICT-OF-LAWS EFFECT

OF THE HAGUE CONVENTION ON THE LAW APPLICABLE
TO TRUSTS AND ON THEIR RECOGNITION: INSIGHTS
FROM ITALY, THE NETHERLANDS AND SWITZERLAND
FOR CIVIL LAW JURISDICTIONS

Annotation. The article examines the legal consequences of the ratification of the 1985 Hague
Convention on the Law Applicable to Trusts and on their Recognition (hereinafter — the Convention) by states
of the civil{aw tradition. Drawing on the Italian construction of trust interno, the author demonstrates that
the Convention’s recognition mechanism may be turned towards the national legal order of the ratifying state
itself and used to create trust-like arrangements whose sole foreign element is the chosen applicable law. A
comparative analysis of the implementation of the Convention in the Netherlands and Switzerland shows that
protection against the emergence of internal trusts rests not on an express statutory prohibition — which is
absent in all the legal orders considered — but on indirect rules of substantive law and doctrinal positions.
The author substantiates the conclusion that ratification of the Convention as such places a civil1aw state in
the risk category for the emergence of domestic trust practice; the materialisation of that risk, however, is not
predetermined by ratification but depends on the specific interaction between the Convention’s provisions
and national law, which should be taken into account when assessing the expediency of accession to the

Convention, including by the Russian Federation.
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BeeneHne

VHCTUTYT TpacTa, CNOXWMBLUMIACA B CUCTEME
obLero npasa, Ha NPOTS>KEHUU CTONETUIN OcTaBan-
CS Yy>X[ObIM KOHTUHEHTA/IbHOM NPaBOBOW Tpaguumu,
MOCTPOEHHOI Ha eOVHCTBE MnpaBa COOCTBEHHOCTMU,
npuHUMNe numerus clausus BeLLHbIX Npas 1 Hegenu-
MOCTN NaTPUMOHNA. KOHTMHEHTaNbHBIA NpaBonopsi-
OOK He pacnonaran Hu KOHLUenuuen pacLennéHHoro
TUTYNa, HU CMCTEMON Mpasa CnpasegMBoCTH, B
pamMKax KOTOpoW BO3HMKaeT cdurypa 6eHedurumapa
TpacTa. TeM He MeHee NOTPEeBHOCTM TPaHCrPaHNYHO-
ro obopota notTpeboBany BbIpabOTKU MeXAyHapon-
HO-NPaBoOBOro MeEXaHU3Ma, NO3BONAOLLEro rocygap-
CTBaM Mpu3HaBaTb TPaACTbl, Y4YPEKAEHHbIE MO WHO-
CTpaHHOMYy npasy, faxke npu OTCYTCTBUW [AHHOrO
WHCTUTYTa B COBCTBEHHOW NPaBoBOW CUCTEME.

Taknm NHCTpymeHToM cTana KoHseHums o rnpa-
Be, NPUMEHUMOM K TpacTam, 1 UX NPU3HaHUK, NPUHSA-
Tas B laare 1 mona 1985 ropa [1]. Utanua ctana nep-
BOW KPYMHOW HOPUCOVKUMEN POMaHO-repMaHCKoin
Tpaguumn, patudunumposasLlei KoHBeHUNo 6e3 Ka-
Knx-nnbo oroBopok [9, c. 2]. DToT war nopogun
OOHY 13 Hanbonee OCTPbIX KOTM3NOHHO-MPaBOBbIX
OVICKYCCUI B €BPONENCKON LMBUANCTUKE, MOCKOMNbKY

He3amenMTeslbHO OOHaXK CUCTEMHbIE MPOTMBOPE-
UM MeXOYy KOHBEHLMOHHbIM MeXaHU3MOM Mpu3Ha-
HUSA 1 OCHOBOMONAravLWMMN NPUHLMNAMN UTaNbAH-
CKOIro rpaXxgaHCcKoro npasa.

Llenbio HacTosien cTaTbn SBNSETCS BbisiBle-
HMEe 1 aHanM3 nNpaBOBbIX MOCNeOCTBU paTudurka-
umn KoHBEHUMM rocyaapCTBOM KOHTUHEHTAasIbHOro
npasa, KBanuuLMpyeMbiX aBTOPOM KaK acUMMET-
puyHbIN adhdeKkT. MaTepmnanom ana nccnegosaHns
CNYXXUT uTanbsHCKass KOHCTpykums trust interno,
npeacrasnaoLwas cobon Hanbonee nokasaTesbHbIN
npvmep Takoro addekTa.

1. [1ByxypoBHeBasa Mmofesb [aarcko KOHBEH-
Lun

KonnusnoHHasa mopenb KoHBeHUuMn (TO ecTb
MEXaHU3M ornpegenieHns NPUMEHNMOoro npasa) no-
CTpOeHa Ha OBYyX YPOBHsX. [lepBbi ypoBeHb oripe-
AeNnsieT BbIGOP NPUMEHMMOrO Mpasa: CorfacHo cra-
Tee 6 TpacT perynupyercs npasoM, U36pPaHHbIM
y4ypeanTenemMm npsmMo unm nogpasymeBaemo, a npu
OTCYTCTBUM Takoro Bbi6opa, B CUiy cTatbh 7, NpuMe-
HAETCS NpaBo, UMEKLLee Hanbonee TECHYO CBA3b
¢ TpacTom [1]. MpuHUUNManbLHO BaXXHO, YTO KOHBEH-
uns He TpebyeT Hannunsi OO6bLEKTNBHOW TEPPUTOPU-
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anbHOW CBA3W MeXAy TPacToOM M U36paHHbIM NpaBo-
nopsaoKoM: yypeantens csBoboneH n3bpatb nNpaso
noboro rocygapcrea He3aBUCKMMO OT MECTOHaxOXX-
OEHUSI aKTUBOB, TpacTogepXkatens wnm 6eHedbunum-
apos.

BTopoi ypoBeHb COCTaBNAET MEXaHu3M Mpu-
3HaHuA. B cooTBeTcTBUM CO cTaTbén 11 TpacT,
COOTBETCTBYIOLMIA MPUMEHMMOMY NpaBy, NPU3HAET-
CH BO BCEX rocyAapcCTBax-y4acCTHMKAX, YTO BIIEYET
060cobneHne TPacToBOro MMyLLLECTBA OT JIMYHOIO
umyLLecTBa TpacToaep>Kartens, HegonyCcTMMOCTb 06-
palleHns Ha Hero B3bICKaHUS JINYHBIMU KpeguTopa-
MU TpacToaep>Xarens, a TakxKe UMMYHUTET OT BKItO-
YEHUS B KOHKYPCHYIO M HAaCNeACTBEHHYI Maccy, a
Takxe B obLlee UMYLLECTBO OOBEPUTENBHOIO CO6-
cTBeHHMKa n ero cynpyra [1]. LaHHbIi nepeyeHb
COCTaBNSAET MUHUMAJIbHBIA CTAaHOAPT NPU3HaHUS, KO-
TOpbIi HALUMOHASIbHOE NpPaBO BNpase pacLUnNpsATh.

VIMeHHO coveTaHne OBYX 31EMEHTOB, @ IMEHHO
cBobogpl Bbibopa npaBa 6e3 TpeboBaHus OOBLEK-
TUBHOI CBA3W 1 0653aTeNIbHOro NMPU3HaHUSA NMYyLLe-
CTBEHHOro 060CO6neHNs, Co34ano NPeanoChiKM
A5 NOSABNEHNST KOHCTPYKUUIA, BbILLeALLnNX 32 pamMKuy
TOro, 4YTO Mpensuaenn paspabdboTdnku KoHBeHuun
[10, c. 412].

2. ®eHomeH trust interno: obpalleHne mexa-
HM3Ma BOBHYTPb

Patndukauma KoHeseHumn cosgana B Utanun
npasoByto 6a3y Al NPU3HAHUA UHOCTPaHHbIX Tpa-
ctoB. OgHaKo UTanbsHCKME NPaKTUKN BOCMNOJIb30Ba-
nmcbe KoHBeHumen B 06paTHOM HanpasneHun: OHU
Havanu co3pasBaTb TPacTbl, B KOTOPbIX y4YpeanTenb,
TpacTopep>xartesb, 6eHeduLMapbl U NMYLLECTBO SiB-
NAKOTCA BCELUENo UTaNbAHCKUMMK, HO MPUMEHUMbIM
npaBoM K36MPaETCA WMHOCTPAHHOE, Kak npaBuio
aHrnMnCKoe Ny nNpaeso OcTpoBa [xepcn. ITa KOH-
CTPYKUMSA nony4una B fOKTPUHE HanMeHoBaHue trust
interno [6]. EQUHCTBEHHO Lenbio Nogo6bHOro Bbibopa
Ob110 OOoCTUXeHNe addekTa UMYLLLECTBEHHON U30-
NALUMKW, HEOOCTKMMOrO CPenCcTBaMm UTaNbSHCKOro
npasa.

Hanbonee nocnepoBaTefibHYO KPUTWUKY OaH-
HOM MPakTUKK Bbickasan npodeccop dpaH4ecko
lauyoHn B cepum nybnukaumin B «Rivista del
notariato». B pabote «Tentativo dell'impossibile» oH
[OKasblBas, 4YTO permcrtpauus TpacToBOro uUmyLle-
CTBa B UTANIbAHCKOM PeecTpe HeOBMXXUMOCTU MPUH-
uunuasbHO HEBO3MOXXHA, MOCKOJIbKY Mepepada B
noJib3y TPacTOAep>KaTens NMULIEHa Kay3bl B CMbIC/e
UTanbAHCKOro 06s3aTeNbCTBEHHOro npaea [7, ¢. 11].
B oTkpbITON cTaThe «In Italia tutto ¢ permesso, anche
quel che ¢ vietato» lauuoHn kBanudpuumposan trust
interno Kak MHCTPYMEHT o6xofa HOPM O 3aLLmTe Kpe-
anTopoB [8, c. 1252]. Mo Bbipa>keHnto YacTu UTasbsiH-
CKOW [OKTPUHbI, BCA KOHCTPYKUMA npeacTtasnsana
coboI «lopuandeckoro MoHcTpa» (mostro giuridico):
NPUMEHEHNE VMHOCTPAHHOIO MpaBa K Ccyrybo BHyT-
PEHHUM OTHOLLEHUAM 63 Kakoro-nmbo NHOCTPaHHO-

ro afemMeHTa.

Bonpekn [OKTprHaNbHOW KPUTUKE, TPacT no-
CTEMEHHO MNPOHUK B UTaNbsSHCKWIA NpPaBonopsgok
Yepes cynebHyto NpakTuky. MNMepenoMHbIM cTano pe-
weHne TpmbyHana Kanbapu oT 4 asrycta 2008
roga, MOATBepAMBLUEE 3aKOHHOCTbL trust interno
autodichiarato n gonycTmBLlee perncTpauumio Tpac-
TOBOro MMYyLLECTBA B PEECTpPe HeaBMmKMMOCTU [5].
OKoHYaTesIbHO MECTO TpacTa 3aKpenui NPUHATLIA B
2016 rogy 3akoH Ne 112, npsMoO nerann3oBasLUMii
UMYLLIECTBEHHOE 000CO6MIEHME B paMKax TpacToB
ONS 3aWnThl 1L C TSHXKENBIMU hopMaMn MHBaNUG-
HocTu. [paHnLa Mexagy NPU3HaHNEM NMHOCTPaHHOro
WHCTUTYTa N ero MMnaemMeHTaumenn Bo BHYTPEHHUI
NpPaBonopsaoK OKasanacb CTEPTa HAKOMEHHOW Cy-
0eOHOV NPaKTUKON, a He 3aKoHoZaTeNbHbIM peLle-
HUeM.

3. ACUMMETPUYHBIN 3 MEKT 1 caMOHenTpanu-
3auusi ctatbn 13

3Ha4eHve onucaHHOM cuTyauun BbIXOAWUT Aa-
JIEKO 3a paMKM UTaNbSHCKOro BHYTPEHHEro npasa,
patndpukauma KoHBeHUUn nponssena ABOMHOWN KOJ-
JIN3NOHHBIN 3hhekT. C 0aHOM CTOPOHbI, OHa 06sA3ana
Wtanuio nprsHaBaTb MHOCTPaHHbIE TpacTbl, obecne-
ymBas MMYLLECTBY B TpacTax CTaHgapT npasBoBOro
npu3HaHus, 3akpennénHein B ctatbe 11. C gpyron
CTOPOHbI, Ta k& KOHBEHUUSI TEOpETMYECKU 0bA3ana
rocygapcrea obLiero npasa MNpu3HaBaTb UTanbsH-
CKMe KOHCTPyKuun, B TOM 4ucne B dopme trust
interno. MexaHnam KoOHBEHUUN OKa3ancs CUMMET-
PUWYHBIM, MOCKOSbKY HE MPOBOAUT Pasfinyusa Mexay
Tpactamu, y4pexxgéHHbIMU B IOPUCOMKLUNSAX O6LLEero
npaea, N KOHCTPYKLUSAMU, NLLb (HOPManbHO UM Nog-
YMHEHHBIMK [14, c. 1685].

BmecTte ¢ Tem ctatba 13 KoHBeHuun npepny-
CMaTpuBaeT 3alMTHbIA MexaHW3M: rocyaapcTBo
BrNpaBe OTKasaTb B MPU3HaHUW TpacTta, BCE Cylle-
CTBEHHbIE 3NIEMEHTBI KOTOPOro, KPOMe Bbibopa npu-
MEHUMOro nNpasa, CBA3aHbl CO CTPaHOM, He 3HaKoLLEei
AaHHoro mHctutyTa [1]. OpgHako nNpuMeHeHne 3Tow
HOPMbI K uUTanbsHcKomy trust interno conpsixkeHo ¢
NPUHLMNNANLHON CNOXHOCTLIO. 10 Mepe Toro Kak
utanbesHcKas cygebHasi MpakTuka Hakanavsana pe-
weHna o npusHaHun trust interno, a 3akoHopaTesnb
npPsIMO nerann3oBan TpacTtoBoe 060cobfieHne nMmy-
wectBa, Vitanma nepectana ObITb CTPAHON, «HE 3Ha-
oLen» Tpacta. TeM camblM OCHOBaHvE A8 OTKasa
no cratbe 13 pakTU4eckn ncyesno B pesynbrarte
camoro pacnpocTpaHeHus trust interno.

B oTOM 1 COCTOUT acMMMETPUYHbIN 3D MEKT:
3alUUTHBIA MEXaHU3M, NPU3BaHHbIA OrpagnTb KOH-
TUHEHTasIbHbIN NMPaBOMOPSAOK OT 3110ynoTpebneHus
cB0oboJoN BbIbOpa Npasa, CaMOHENTPann3yeTcs no
Mepe TOro, Kak COOTBETCTBYIOLLAA NpakTuKa yKope-
HAETCS BO BHYTPEeHHeM npase. BosHukaeT yctonyu-
Bad npaBoBasi HeONPeaeNEHHOCTb: KOHBEHLMOHHbIN
MexaHn3M 0053bIBaeT MNpuU3HaBaTb MOSHOLEHHbLIM
TPacTOM KOHCTPYKLMIO, €OUHCTBEHHAas CBA3b KOTO-
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PO ¢ n36paHHbIM NPaBONOPSAKOM COCTOUT B CAMOM
BbIOOpE NPMMEHMMOro nNpasa. PaclienneHne Tutyna,
KOHCTUTYyMpYIoLLlee TpacT B CUCTEME npasa cnpa-
BEOMBOCTW, 06eCnevnBaeTcs B TaKOW KOHCTPYKLMN
UMEHHO M36paHHbIM WUHOCTPaHHbIM MNpaBOM, Torga
Kak BCe Mpoyne e€ 3neMeHTbl OCTalTcs cyrybo
BHYTPEHHNMU, TEM CaMbIM CTUPAETCS rpaHnLa Mex-
Oy TPacToM, YKOPEHEHHbIM B MOPOXXAAOLLEN ero
NpaBoBOW CUCTEME, N KOHCTPYKLMEN, NOAYUHEHHOIA
3TON CMCTEME NnLb (hOPMasbHO, Pagy OOCTUXKEHNUS
HeJOCTUXXMMOro no npasy copyma addexkta nmy-
LLecTBeHHOro obocobneHus [4].

4. HupepnaHackas Mofenb: ABYXYpOBHeBas
KOCBeHHas 3awuta

ACMMETPUYHBIN 3 (PEKT, NPOABMBLLUIACSA B
Wtanun, He saBnsetTcs Hens3beXHbIM CNeacTBUEM
paTugukaum KoHseHUnn rocyaapCTBoM KOHTUHEH-
TanbHOro npasa. ATO OOKa3bIiBaeT OnbIT Hupepnax-
0B, rocyfapcTBa TOW XKe POMaHO-repMaHCKon Tpa-
anunn, patudguumposaswero KoHeeHumo B 1995
rogy, Bcero 4epesd Tpu roga nocne Wtanum [13].
HecmoTpst Ha 06LHOCTL NPaBOBbLIX CUCTEM, 3 eKT
KoHBeHUMM Ha HuOepnaHACcKoe npaBo oKasancs
NPUHUMNNANbHO UHBIM, YEM Ha UTalbSHCKOE.

lMokazaTenbHo, 4TO HwuaepnaHgpl, B OTAMYUE
OoT Wtanuu, 0o HacTosILLEro BpeMeHu BoOOLLE He
BBEJIM COOCTBEHHOIrO BHYTPEHHErO TPAcTOBOro npa-
Ba: 3akoHOAaTeNlb HEOOHOKPATHO OTKasblBancs OT
€c0o3aaHusa «cneundu4eckoro HUOepPNaHACKOro BHyT-
PEHHEero TpacToBOro npasa», He Haxo4s Ans 3TOro
JocTaTo4HbIX ocHoBaHui [13, c. 269-270]. BmecTe c
Tem, patuguunposas KoOHBEHUUIO, HUAEPAAHACKUIA
3aKoHofgaTenb NPUHAN cneumnanbHbIA 3aKOH 0 KONn-
3noHHoM npase TpacTtoB Wet conflictenrecht trusts
(1995), BnocneacTBmn MHKOPMOPUPOBAHHDIN B TUTYI
10.11 «Trust law» (ctatbn 10:142-10:146) KHurn 10
lpaxkpaHckoro kogekca HugepnaHgoB. 3TOT 3aKOH
YCTPaHWUN KOHKPETHblE TEXHUYECKME MNPEensTCTBUS,
KOTOpble B MTanun octanucb HepaspeLlLEHHbIMA 1
CTanv NPeAMETOM OOKTPUHANBHOM KpUTUKN. CTaTbs
10:143 npsamMo paspelunna TpactogepxXxaTento peru-
CTpUpOBaTb TPaACTOBOE UMYLLIECTBO Ha CBOE MMS C
yKasaHmem ero cratyca, 6narogaps 4emy cama pe-
rMCTPaUVoOHHas 3anucb NoKasblBaeT TPETbUM NnLaM
TpacTOBYIO NMpUPOdY MMYLLIECTBA; TeM caMbiM Obina
CHSITa MMEHHO Ta npobniema perncrpayun, Ha KoTo-
Pyl MPUMEHUTENBHO K UTaNbsHCKOMY trust interno
ykasbian layyoHu. Ctatesa 10:144, B cBOKO 04epeab,
yCTaHoBWNAA, YTO HUOEPNaHOCKME HOPMbI O Nepexoae
npasa co6CTBEHHOCTU, 06ecnevnTeNIbHbIX NpaBax u
3awuTe KpeguTtopoB nMpu GaHKPOTCTBE He MpensT-
CTBYIOT HACTYNAEeHNO NOCNEACTBUA NPU3HaHUA Tpa-
CTa, NPefyCMOTPEHHbIX cTaTbén 11 KoHBeHumW.

3awmTa HugepnaHACKOro npasonopsgka ot
BO3HUKHOBEHUSA BHYTPEHHUX MCEBOOTPACTOB CTPO-
UTCS Npu 3TOM Ha ABYX HE3aBUCKMbIX pyberkax. [Nep-
BbIl py6exx OeCTBYET Ha YPOBHE BELLHOIo npasa u
paboTaeT NPeBEHTNBHO, eLLE A0 Kakoro-nmbo obpa-

LeHus Kk KoHBeHumn. 3anpeT duayumapHon nepeqa-
yn (fiduciaverbod), 3akpennénHbii B ctatbe 3:84(3)
paxkgaHckoro Kogekca HwupepnaHgos, MNpuU3HaéT
HUYTOXXHbIM NPABOBON TUTYN COENKU, HAaNpPaBNeHHO
Ha nepepavy MyLlecTBa B 06ecneynTenbHbIX LENsx
B0 He MMELLEN LIeNblO AeNCTBUTENbHBIN NEPEXOA
UMyLLIECTBa B MMYLLECTBEHHYIO Maccy npuobpeta-
Tens [13, c. 281-282]. NockonbKy nepegaya nuyLle-
CTBa TpacTofep kaTesio no CBOel Npupoae He npe-
cnenyeT uenu coenatb ero CO6CTBEHHNKOM O ero
JINYHBIX HYX[, MonbiTka oopMUTL MexXay Huaep-
NaHOCKMMY NLAMKN YUCTO BHYTPEHHIOK nepefady
no obpasuy trust interno CTONKHETCA C HUYTOXHO-
CTblO CaMOVi BeLLHO-NpaBoOBOl COENKN He3aBUCUMO
OT N36pPaHHOro CTOPOHaMUN AOrOBOPHOro npasa. Tem
cambiM fiduciaverbod 3akpbiBaeT TEXHUYECKYHO BO3-
MO>XHOCTb yYpeXxxaeHusi BHyTPEHHero ncesgorpacrta
elwé Ha aTane ero co3haHud, 4YTo NogYEPKUBAETCSH
HugepnaHackom gokTpuHon [11]. JononHuTensHbIM
MarepuanbHO-NPaBoBbIM 6apbePOM CIYXUT 3almTa
obsi3aTenbHON [onu HacnegHWKoB (legitieme portie),
NPenaTCTBYIOLWAs UCNOSIb30BaHUIO TPACTOBbIX MexXa-
HU3MOB Ans obxoAa MMNepaTuBHbIX HOPM Hacnen-
cTBeHHoro npasa [13, c. 286-289].

BTopown pybex, ctatba 13 KoHBeHuuun, pen-
CTBYET HE3ABNCKMO OT NEPBOro U Ha NocnenyoLLemM
aTane: OH BbICTYNaeT pe3epBHbIM (PUNLTPOM Ha Chy-
Yal, ecnm KOHCTPYKUUS BCE >ke Oblna cosgaHa u
BCTan BOMNPOC O NpU3HaHNM MOPOXXOAEMbIX €10 Tpac-
ToBbIX nocneacteuin. M.3. KonneHon-Jladopc npea-
NoXKnna orpaHnyYnTENbLHOE TONIKOBaHME 3TOW HOPMbI:
O0TKas B MPW3HaHUM OMpaBhaH fvWb Torga, Korga
€OVHCTBEHHbIN TpacTofep>Xate/lb UMeeT 06blHHOE
MECTO XUTeNbCTBa B HugepnaHpoax, a TpacTtoBoe
UMYLLIECTBO TakKXe HaxXOAWUTCH Ha HuaepnaHacKoi
Tepputopun [12, c. 274]. Tem cambiM HUgepnaHaockas
OOKTpVHA 3apaHee o4vepTuna YETKMe npenenbl oen-
CTBUS 3alUMTHOrO MexaHm3ma, Torga Kak B Mtanuu
€ro NpUMeHeHne oKasasniocb PasMbITO HaKOMIEHHOM
NPaKTKon npuaHaHus trust interno.

BmecTe ¢ TeM HEO06XOAMMO NOAHEPKHYTh MPUH-
uunuanbHoe OOCTOATENBCTBO: HUOEPNaHACKOe 3a-
KOHOAATEeNbCTBO HE COOEPXUT MPSIMOA HOPMBbI, 3a-
npeLwaroLlen cosgaHne BHYTPEHHUX TpacToB uUn
NPU3HaHNE KOHCTPYKLWIA, BCE 3S1EMEHTbI KOTOPbIX
cBs3aHbl ¢ HupepnaHpgamu. Oba pybexxa 3awuThbl
HOCHAT KOCBEHHbII XapakTep: NepBbll BbITEKAET U3
obuero sanpeta dbuaoyumapHoi nepega4vn, BTOPOWN
onupaeTcsa Ha (pakynbTaTuBHYy0 HOPMY KoHBeHLMU
N €€ QOKTPUHANbHOE TONKOBaHMe. VIHbiMy cnosamu,
oTcyTcTBME B Hupgepnangax npakTuku, aHanornyHom
trust interno, obecneynBaeTcss He MPsIMbIM 3aKOHO-
AaTtefibHbIM 3arnpeToM, a CO4ETaHMEM KOCBEHHbIX Ma-
TepuanbHO-NPaBoBbIX 6apbepoB N AOKTPUHASBHbIX
No3NUUA.

5. LLIBeriuapckast mogenb: nsbuparenbHas 3a-
wuTa Yyepes ctatblo 15

LLiBenuapcknii onbIT AEMOHCTPUPYET TPETUN,
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ewé bonee rmMbkuii BapuaHT UMMNIemMeHTauumn KoH-
BEHLMMW, OT/IMYHBIN KaK OT UTaNbAHCKOro, Tak n oT
HugepnaHackoro. NopobHo Hupepnanpam, LlBen-
Lapusi He UMEET 1 He nMena co6CTBEHHOMO BHYTPEH-
Hero TpacToBOro npasa; patuduumposas KoHBeH-
umto ¢ sctynneHuem B cuny 1 mons 2007 roga, oHa
NOJSIHOCTbLIO MNONAraeTcs Ha NPU3HaHNE NHOCTPAaHHbIX
TpacTOoB, He CcO3AaBas LUBeliLapcKoro aHanora [15].

KntoyeBoe oTnmymne LWBenLapcKom Mmogenn co-
CTOUT B TOM, YTO 3aLuuTa OT 3/10ynoTpebneHnii CTpo-
WUTCA He CTOJIbKO Ha cTaTtbe 13 KOHBEHUNN, CKOTbKO
Ha cTatbe 15, coxpaHstoLwen gencTene nMnepaTmBe-
HbIX HOPM LUBENLAPCKOro npasa B OTAENbHbIX 0bna-
CTSIX He3aBUCKMMO OT hakTa Mpu3HaHus TpacTta B
uenom. K nx yncny OTHOCATCHA Mpasuna O 3almrte
06s13aTeNlbHON [0NM HAacNegHVKoB, NMpaBa KpeguTo-
poB npu ocnapusaHum cgenok, npasuno Lex Koller
O NPUOBPETEHUN HEABVIKMMOCTW MHOCTPAHHBIMU 11-
Lamu 1 uMnepaTuBHbIE HOPMbI CEMEHOrO Npasa npu
pacTop)xeHun 6paka [15]. Tem cambIM LLBENLLAPCKUIA
3akoHopatenb u3bpan He GNOKMpoBaHWME MNpPU3Ha-
HWUsi TPacTa Kak TaKOBOro, a TOYEYHYI0 HENTpanm3a-
LMIO OTAENbHBIX €ro NOCNenCcTBUA, NPOTUBOPEHaLLNX
KOHKPETHBIM MMepaTMBHbIM HOpMam dopyma.

lMpakTu4eckoe NpUMeHeHe 3TOro MexaHu3ma
unnocTpupyet pelleHne depepanbHOr0 BEPXOBHO-
ro cypa Llsenuyapumn ot 26 anpens 2012 roga no
peny Rybolovlev v Rybolovleva, ogHO 13 nepBbix
PELUEHNI BbICLLEN CyAeBOHON NHCTaHUMM NOCcne patu-
drkaummn KoHBeHUMM, paccmaTprBaBLLee NHOCTPaH-
Hble (KUMPCKUE) TPACTbl B KOHTEKCTE LUBENLLIAPCKOro
pexnma MMyLLEECTBEHHbIX OTHOLLEHU cynpyros [16].
Cypg He oTKasan B Mpu3HaHny TPacToB Ha OCHOBAHNM
cTtatbk 13: HANPOTKB, OH CYEN TPaCTbl AECTBUTENb-
HbiMu. OfHaKo, MPUMEHSAS MUMMepaTuBHbIE HOPMbI
LIBENLAPCKOro npasa o pexxnme UMyLLIECTBa Cynpy-
roB, Cyn 3akJ/IK4uUA, YTO CYMnpyr SBASNCS eOUHONY-
HbIM 6eHeduLnapHbIM COBCTBEHHNKOM TPacTOBOMO
umyLecTsa 6O NULOM, COXPaHSALWNM Hah HUM
KOHTPOJIb. TeM cambIM KUMPCKOE TPacToBOE Mpaso,
KOTOpOoe Mo obLleMy NpaBusly OOSKHO ObiNo onpe-
OensaTb Npupogdy 1 o6bEM MHTepeca beHeduumapa,
OblI0 MO CyLIECTBY BbITECHEHO LIBENLAPCKUM MOA-
XOOOM K PEXUMY MMYLLLECTBEHHbIX OTHOLUEHUA Cy-
npyros [16].

N3 aToro cnegyeT MpuvHUMNWAnNbHbIA BbIBOL;
3alimMTa KOHTMHEHTaNIbHOrO npasonopsgka OT 3/10-
ynoTpebnieHns TpacToBoi hopMoi He 0683aTeNbHO
TpebyeT npumeHeHns ctatbn 13 KoHseHumn. LLiBein-
Lapckas Mofenb MOKasbIBaeT, YTO npepoTBpalle-
HMe 06xo[a MMNepaTBHbIX HOPM KOHTUHEHTASIbHOMO
npasa nop BUAOM MHOCTPaHHOrO TpacTa OOCTUXU-
MO 4epe3 nsbupaTenbHoe NpuMeHeHne ctatbun 15,
npu KOTOPOM MPU3HAETCA CaM TPacT, HO HeWTpanu-
3YIOTCA ero oTaenbHble NOCNEACTBYS, BCTynawoLme
B MPOTMBOPEYNE C KOHKPETHLIMM 3alULLEEMbIMUA
UHTEpecamn (HacnemHUKOB, KPeauMTopoB, Cynpyra).
CyLuecTBEeHHO, 0HAKO, YTO LUBENLIAPCKOE 3aKOHO-

[aTenbCTBO, KakK W HUAEpPnaHOCcKoe, HE COAEepPXXUT
NPSMOM HOPMbI, 3anpeLlaroLenl KOHCTPYKUMKN, BCe
3aNeMeHTbl KOTOPbIX CBA3aHbl co LLiBenuapueit: cTa-
Tb 149a-149e 3akoHa O MeXXayHapOOHOM YaCTHOM
npase PerynupyroT Npu3HaHne TPacToB 1 BOMPOCHI
IOPUCOVKLNW, HO He yCTaHaBAMBaloT 3anpeTta BHYT-
PEHHUX TPaCTOB KakK TakOBbIX. 3aliMta M 30ecCb
HOCUT KOCBEHHbI XapaKTep, OnMpasiCb Ha ToYe4YHoe
OeNCTBME MMMEepaTUBHbIX HOPM, a He Ha npsMoe
3aKoHoOaTeNbHOE NCKJIIYEHNE. DTUM LLIBENLAPCKINNA
Noaxof OTNMYaeTcs OT HUAEepnaHACKoro, genatwoLle-
ro akUeHT Ha MNPEeBEHTMBHbLIX Gapbepax BELLHOro
npasa, 1 TeM 6onee OT UTaNIbAHCKOro, rOe HU CTaTbs
13, HM cucTeMHOe NpuMeHeHne ctatbh 15 He Oblnn
3a[1eNCTBOBAaHbI B KA4E€CTBE NOCNEAoBaTeNbHOro 3a-
LWUTHOrO MeXaHn3ma.

6. 3HaveHne ons rocynapcTB KOHTUHEHTaSIbHO-
ro npaea

VTanbsHCKWIA ONbIT CNeayeT OueHnBaTb KPUTK-
YeCKM C MO3NLNA MeXAyHapPOOHOro 4YacTHOro npa-
Ba. KoHCTpyKums trust interno nmutupyet dyHKUNO-
HanbHbIA 3hdekT TpacTa B 4aCTU UMYLLECTBEHHO
n3onauun, 3arMCcTBYsi ero npasBoBYO Npupoay u3
n36paHHOro MHOCTPAHHOro Mpasa Mpu OTCYTCTBUM
Kakon-nmbo OOBLEKTUBHON CBA3U C 3TUM MNpPaBoMo-
pPAOKOM, KpOME camoro Bblbopa npaea. B poktpuHe
OHa OB6OCHOBaHHO XapakKTePU3YETCS KaK «rmbpua-
HbIli NpaBoBoO NpofdyKT» (ibrido giuridico): nonbITka
OOCTNYb pesynbTarta, CBOWCTBEHHOMO CMCTEME Mpa-
Ba crpasegMBOCTU, CpeacTBaMn KOHTUHEHTASIbHO-
ro 06a3arenbCTBEHHOrO npasa nNpu OTCYTCTBUU CU-
CTEMHbIX NPEANOCHISIOK.

[ns Poccuinckon depepaunn, He ABNSIOLLENCS
ydacTHuuel KOHBEHLMKW, COMOCTaBfIEHNE UTasIbsH-
CKOro, HuAepnaHAcKoro W LWBEeNLapcKoro orbita
UMeeT npsMoe npakTuyeckoe 3HadveHue. OHO fOe-
MOHCTPUPYET, 4YTO paTudukaums KoHBeHUuMn He
ABNSETCA HENTPanbHbIM aKTOM, OrpaHUyYeHHbIM Npu-
3HaHMEeM UHOCTPaHHbIX TPaCTOB: B OTCYTCTBUE NPO-
OYMaHHON MOZENM UMMAEeMeHTauunm oHa crnocobHa
NOPOAUTL BHYTPEHHIOK TPacTOBYK MPaKTUKY, Nog-
PbIBAIOLLYO NPUHLMN €OUHCTBA COOCTBEHHOCTMN.

MpuHUMNansLHO BaXKHO NpK 3TOM criegytoLlee
HabntogeHue. H1 oavH n3 TpéEX pacCMOTPEHHbIX Npa-
BOMOPSOKOB HE COOEPXUT MPsIMOM 3aKoHoAaTesb-
HON HOPMBbI, 3anpeLlaroLlen co3gaHme BHYTPEHHUX
TpacToB, TO €CTb KOHCTPYKUNIA, BCE CYLLECTBEHHbIE
3/IEMEHTbI KOTOPbIX CBsI3aHbl C AaHHbIM rocydap-
CTBOM, 32 UCKJIIOYEHNEM U3BPAHHOIO NPUMEHUMOIO
npaea. Ntanus orpaHudmnack aktom paTtuduka-
LuKn, 1 BHYTPEHHSs npakTuka trust interno 6bina
neranu3oBaHa cygamn. Hugepnanopl onuparoTcs Ha
KOCBEHHble 6apbepsbl BewwHoro npasa (fiduciaverbod)
N Ha JOKTPUHaNIbHOE ToNKoBaHue ctatbn 13, cyneb-
HOW NPaKTUKON He NpoBepeHHoe. LLsenuapua nona-
raetcs Ha n3bupaTenbHOe AeiCTBNE NMMNEPATUBHbBIX
HOpM 4Yepe3 cTtatblo 15 KoHBeHuun. Bo Bcex Tpéx
cnyyasx 3awmrta OT BHYTPEHHWX MNCeBOOTPacTOB
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OEPXKNTCS HA KOCBEHHbIX HOPMax U TONKOBaHUSX, a
He Ha NpsiMOM 3anperTe. ITanbaHCKNIA OnbIT NOKasbl-
BaeT, 4YTO MMEHHO Takas ornopa ys3suma: cygebHas
npakTrka crnocobHa nocnegoBaTeflsHO 060NTN KOC-
BEHHbIE MEXaHU3MbI U Ae-(haKTO BBECTU BHYTPEHHUIA
TpacrT.

M3 atoro cnegmyer cuctemMaTtuyecKuin BbiBOA:
patTucdmrkaums KoHBeHumMn cama no cebe OTHOCUT
rocygapcTBO KOHTUHEHTANbHOrO npaBa K Kartero-
pUn pucka BO3HUKHOBEHUS BHYTPEHHEN TpacToBOMN
NPakTuKn. KOHBEHUMOHHbI MEXaHU3M MNpU3HaHns
B COYeTaHUM cOo cBobopol BbibOpa MPUMEHUMOro
npaea CO30aET NOCTOSHHO OENCTBYIOLLYIO BO3MOX-
HOCTb KOHCTPYMPOBaHUS MCEeBOOTPAcTOB, a OTCYT-
CTBUE NPSIMbIX 3aKOHOAATENbHbIX 3anpeToB OCTaB-
nsetr cygopby 3TOM BO3MOXXHOCTW Ha YCMOTPEHME
CcynebHON NPaKTUKN KaXKAOW KOHKPETHOW HOpUCaVK-
uun. HnpgepnaHockas u weenuapckas Mogenm CHu-
XKaloT 3TOT PUCK, NOBbILAsi MOPOr, KOTOPbIA NpakTu-
Ke NpuLLINIoCh 6bl NPeoaosieTb, OOHAKO PUONYECKN
He YCTpaHsIoT ero.

3akstoyeHne

MpoBenéHHbIN aHanM3 No3BONAET copmynu-
poBaTb BbiBOA O CYLLECTBOBaHUM pUCKa acUMMET-
PUYHOIO KOMMU3WOHHOIro 3adekta [aarckom KoH-
BeHUumn 1985 roga. 3ToT ahpheKT COCTOUT B TOM, HYTO
MEXaHU3M MPU3HaHUS, NpegHa3Ha4YeHHbI oS UHO-
CTPaHHbIX TPACTOB, MOXET ObITb 0OpaLLEH BOBHYTPb
KOHTVMHEHTa/IbHOrO NPaBonopsaaKa, a 3awnuTHas Hop-
Ma cTtatbu 13 yTpaymBaeT AENCTBEHHOCTb MO Me-
pe neranusaumm BHYTPEHHEN TPaCTOBOW MPaKTUKM.
ConocTtaBneHne UTanbAHCKOro, HUAEPNaHACKOro U
LWBENLAPCKOro onbiTa MOKasblBaeT, YTO HU OOWH
N3 PacCMOTPEHHbIX MPaBOMNOPSLAKOB HE YCTaHOBUI
NPSIMOro  3aKOHO[ATENbHOrO 3arnpeta BHYTPEHHUX
TpacToB: 3auTa NOBCEMECTHO CTPOUTCA Ha KOC-
BEHHbIX HOpMax MaTtepuanbHOro npasa, akynsra-
TUBHbIX MONOXKEHNSX KOHBEHLUMN N JOKTPUHASBHBIX
TONKoBaHusAX. VIMeHHO noaTtomy patudukaumns Kox-
BEHLMM rOCYAapPCTBOM KOHTUHEHTA/IbHOrO npaea ca-
Ma no cebe nomellaeT HauMoHaNbHbIA NMpPaBonopsi-
OOK KOHTVHEHTaNbHOrO npasBa B KaTeropuio pucka
BOSHNKHOBEHMWSI BHYTPEHHEN TPacTOBOW MPaKTUKW.
Pasnunune mexpy Wtanueir, ¢ ogHON CTOPOHbI, ”
Hupepnangamu u LLiBeiuapuen, ¢ gpyron, coctonT
Wb B BbicOTe 6apbepoB, KOTOpble Takasi NpakTu-
Ka poskHa npeopnoneTb. [MOCKONbKY HW OavMH n3
PacCMOTPEHHbIX MPaBOMNOPSAKOB He yCTaHaBIMBaeT
NPSIMOro 3aKOHOAATENbHOro 3anpeTa, a 3allmTa Bes-
[Oe HOCUT KOCBEHHbI XapakTep, cama BO3MOXHOCTb
NOSIBNIEHNS TakOW MPaKTUKU HUrAe He WCKIo4YeHa
NoJIHOCTbO. [JaHHOoe OBCTOATENLCTBO LOMKHO Y4u-
ThiBATbCA NPU PELLEHNN BOMpoca O partudukauum
KOHBEHLMN WHBIMW FOCYyAapCTBaMN KOHTUMHEHTaslb-
HOro npaea, Bko4as Poccuiickyio Gepepaumio.
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